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In the Circuit Court of the United States for the 
Dastrict of Oregon. 


BE Tf REMEMBERED, That on the 16 day of Oc- 
tober, 1909, there was duly filed in the District 
Count ot the Wnited@ States tor the Dictrict of 
Oregon, a Libel, in words and figures as follows, 


to wit: 
[ Libel. ] 
In the District Court of the United States for the 


Dastrict of Oregon. 


i oeROUE BABIN CHEVAYE 
CORG ha C MEYER RA L. bE. MEYER, JR... J. 
We VWnrsON and JOHN M. OUAILE, part- 
ners doing business under the firm name of 
Meyer, Wilson & Company. 
Libellants. 
In Admiralty. 


To the Hon. Chas. E. Wolverton and the Hon. Rob- 
ert S. Bean, District Judges of the United States for 
the District of Oregon: 

NOW COME tthe libellant herein by Williams, 
Wood & Linthicum, their proctors, in a cause of suit, 
civil and maritime, upon a contract, and articulatelv 
allege as follows: 

mr Cees 

The libellants herein, George H. C. Meyers, H. 1. E. 
Meyer. Jr., J. W. Wilson and John M. Quaile, during 
all the times in this libel mentioned were and now are 
partners in business in Portland, Oregon, and [iver- 
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pool, England, and elsewhere under the firm name of 
Meyer, Wilson & Company. 
ART ICL Ear 

The barque Babin Chevaye is a French barque, 
owned by Messers. Bureau Freres & Baillergeau, and 
is of 1930 tons register. 

aR LICE, (11. 

Heretofore, to wit, December 16th, 1908, the libel- 
lants herein chartered said barque by charter party 
in writing, wherein and whereby, among other things, 
it was agreed by the said barque and her owners that 
the said barque was tight, staunch, strong, and in ev- 
ery way seaworthy and fitted for the voyage she was 
about to undertake, and that she should proceed to 
load at Antwerp, Belgium, and to be properly stowed 
and loaded so that she should be in every way sea- 
worthy and of good general condition, and thence to 
proceed with general cargo to Portland, Oregon. 


Piet iCLE IV 


Thereafter and in accordance with the terms of said 
charter party, the said barque was loaded by these 
libellants at Antwerp with a general cargo, to wit, 
pig iron, steel plates, structural steel, coke, cement 
and general merchandise. 

ARTHIGEE V. 

Said cargo was stowed under the supervision of 

the captain of said barque, but was so negligently and 


improperly stowed as to render the said ship unsea- 
worthy, to wit, too great a weight was stowed in the 
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lower hold in proportion to the weight stowed in the 
‘tween decks. The total weight of cargo was, to wit, 
2990 tons, of 1000 kilos each which was distributed as 
follows, to wit, in the lower hold 2136 tons, and in 
the ‘tween decks 854 tons, whereas by the rules and 
principles of good seamanship and by the practice 
omdbexpericnee of the bardue Babin Chevaye there 
should have been stowed in the ‘tween decks not less 
than 1100 tons; that the improper distribution of 
weight by stowage of cargo as aforesaid caused said 
barque to be stiff and unseaworthy, and caused her to 
labor unnecessarily and excessively in ordinary wea- 
ther,and in bad weather caused her to open her seamis 
and strain and open her decks, and otherwise to be- 


come unseaworthy and let in water upon her cargo. 
ele ORC EN 
Silicheattcr tomwit.Pebiuary 16, 1900) ‘he said 


barque so improperly stowed and unseaworthy pro- 
ceeded on her voyage to Portland, Oregon, by way 
ot Cape of Good Hope and Hobart, Tasmania, arriv- 
ing at Portland, Oregon, to wit, August 23, 1909, 


Bel iCweE VIL 


On discharging cargo at Portland, Oregon, it was 
found that said cargo was damaged by sea water as 
follows, to wit: The steel was damaged by rust and 
pitting in the sum of $1194.00, and the cement was 
damaged in the sum of $4940.00, all of which damage 
was directly caused by the unseaworthiness of said 
barque as aforesaid, due to improper distribution and 


stowage as aforesaid. 
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That the said barque was also unseaworthy and 
said damage was also caused by the fact that her 
decks were not in a tight, seaworthy and proper con- 
dition at the time she entered upon said voyage. 


AISIDECIE 3. ee 


The said barque is now lying in the Port of Port- 
land, District of Oregon, and the premises aregeume 
and within the admiralty and maritime jurisdiction 
of the United States and of this Honorable Court. 

WHEREFORE, libellants pray that a warrant of 
arrest may issue out of this court according to thé 
rule of procedure in admiralty, seizing and arresting 
the said barque Babin Chevaye, and that due moni- 
tion and citation may issue according to the admiralty 
process of this Honorable Court requiring the owners 
and all other persons interested in said barque to ap- 
pear before this Honorable Court on a day certain and 
make answer herein, and for the sum of $6134, and 
costs, and for such other and further and different re- 
lief, according to the rules and principles of admiralty 


as to this Honorable Court may seem meet. 


WILLIAMS, WOOD & LINTHICUM, 
Proctors tor Wibellaimes 


Alfred Tucker, 
For Meyer, Wilson & Co. 


Sworn and subscribed to before me Clerk of the 
District Court, this loth day,oi October, 1209) 3am 
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Portland, Oregon. 
[ Seal. ] A. Ma ON, 
Clerk. 
By J. W. Marsh, 
Deputy. 
pendotsed|=> Libel) Piled October 167 1909 
Peel, CANNON. 
Cienk: 
By G. Clark, 
Deputy. 
PiMeraiterwards, tomvwit on tie 20 day aieApril, 1910, 
there was duly filed in said Court. an Answer, in 


words and figures as follows to wit: 
| Answer. | 


[nu the District Court of the Umited States for the 
District of Oregon. 

Ce OnGh bee whie wii, TL, E. MES ER, JR. |. 
W. WILSOM and JOHN M. QUAILE, part- 
Weiss JL WIN WE SON & COMPANY, 

Libellants, 
VS. 

(ii Ep AROUR BABIN CHEVAYE, 

Defendant 

BUREAU FRERES & BAILLERGEAU, 

Claimant 


Mo the Honorable Charles E. Wolverton amd the 
Honorable Robert S. Bean, District Judges of the 
Wintitedy stares tor the District of Oregon : 

The answer and claim of Bureau Freres & Bailler- 


geau, owners of the above defendant harque Babin 
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Chevaye to the libel of Meyer, Wilson & Company, 
doth allege and deny as follows: 


ZK TICE eae 

Claimant admits the allegations contained in Arti- 

cles [., Il., LIDGaimee TV. of tlesiirel: 
ox DIGI II. 

Claimant denies each and every allegation contain- 
ed in Article Woof the libel, except that clainaniams 
mits that the cargo was stowed under the supervis- 
ion of the Nlaster or Captain of the defendant Bangaie: 


AIM IDG Eos BR 
Claimant denies each and every allegation contain- 
ed in Article Wi of the libel, except hat claintammpes 
mits that the defendant barque proceeded on her voy- 
age on the l6thtday of February, 1909, b¥ way otgmie= 
bart, Pasmania, and that she arrived at Portlamd 
Oregon, on the 23rd day of August, 1909. 


NIMC 


Claimant admits that the cargo on arrival at Port- 
land was found to be damaged to some extent; but 
claimant is not advised as to the extent of such dam- 
age, and therefore, denies the allegations contained 
in the Seventh Article of the libel and asks that libel- 
lant make proof of the same. Claimant particularly 
denies that the damage to the steel and flat iron car- 
ried by the vessel was due to sea water, and claim- 
ant avers that the said damage was due to the ex- 
posure of said steel and flat iron to the weather prior 
to the time when the same was delivered to the de- 
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fendant barque for carriage. Claimant denies that 
any portion of the damage averred in the Seventh 
Article of the libel was caused directly or otherwise 
by the unseaworthiness of the defendant barque or 
was due to an improper distribution or stowage of 
cargo therein. 


ISIN IE We 


Claimant denies each and every allegation contain- 

ed in the Eighth Article of the libel. 
ARTIC WT: 

Claimant admits that the defendant barque was ly- 
ing in the Port of Portland, District of Oregon, and 
within the admiralty and maritime jurisdiction of the 
Wititedestireceand obtlus Flonorable Court at the 
time when the libel was filed, but claimant denies that 
ihewilecations or tie libeluare true except as herem- 
before specifically averred. 

For a further and affirmative defense to the mat- 


ter set forth in the libel, claimant avers: 


le 


That it is a corporation organized and subsisting 
under the laws of the Republic of France, and that it 
is the owner of the defendant barque; that the voyage 
referred to in the libel was undertaken by the de- 
fendant barque pursuant to a charter party entered 
into as avered in the Third Article of the libel: that 
it is provided therein that the defendant barque and 
its owners should not be liable for any damage sus- 
tained by the Act of God, perils of the sea, and acci- 
dents of navigation, even when the same should be 
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occasioned by the negligence, default or error in judg- 
ment of the pilot, master, mariners or other servants 
of the ship-owner. 


I 

That at the inception of the said voyage on or about 
the 16th day of February, 1909, the defendant barque 
was in all respects seaworthy; was properly manned, 
equipped for her voyage, and supplied with all things 
needful thereto; that claimant had exercised due dil- 
igence to make the defendant barque seaworthy, to 
properly man, equip and supply her, in this, that 
claimant caused said barque to be painted, her don- 
key engine to be repaired, her foremast to be re- 
paired, and the entire vessel to be thoroughly inspect- 
ed by competent surveyors, whereupon the said 
barque was found to be in all respects seaworthy, 
tight, staunch and strong, and_ properly manned, 
equipped and supplied for her voyage; that in truth 
and in fact the said barque at that time was tight, 
staunch and strong as so reported and found by the 
said surveyors; that the cargo of the said barque was 
carefully loaded and stowed and properly distributed 
between the hold and the ‘tween decks of the said 
barque, and claimant caused the vessel to be duly in- 
spected for the purpose of ascertaining this fact; that 
the surveyor who made the said inspection was in all 
respects qualified and competent thereto, and claim- 
ant exercised all possible diligence to this end. 


III. 


That while on her voyage from Antwerp to Port- 
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land the defendant barque encountered storms of ex- 
frenlemcevertty tit themiveather reniamed stormy 
and continuously bad for long periods of time during 
the said voyage; that for upwards of a month the sea 
remained rough; the waves were continuously high: 
Thremuand teamed severe at all times; and durine 
ivieli of the said time blew a gale; that during the 
said period the defendant barque narrowly escaped 
sliipxvecch. tat tlre vessel rolled by reason of thre se 
verity of the wind and weather: that the sails were 
Camied away, themiasts were strained; the rivets 
were loosened, and the stanchions were worked; that 
the door of the chart-room was broken by the waves, 
and that it was impossible to keep the cargo dry al- 
though every effort was put forth by the master and 
Ce ol tie bardne fe repair the damiace doe as 
speedily as possible. That during the month referred 
to and also at a later period of the said voyage, by rea- 
son of the perils of the sea and the accidents of navi- 
gation hereinbefore referred to, certain damage was 
done to the cargo in despite of the efforts of the mas- 
ter and crew as aforesaid, and the damage so sustain- 
ed is the only damage received by the said cargo on 
the voyage from Antwerp to Portland: and the only 
Guise 01 le Samervas and is the Act of God atogecaid 
in the storms, perils of the sea and accidents of navi- 


gation hereinbefore referred to. 


IV. 


Claimant avers that on the arrival of the dcfend- 


ant barque at Hobart, all damage done to the vessel 
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was again repaired, and that when the said vessel left 
Hobar it was tight, staunch and strong and in all re- 
spects seaworthy, and properly manned, equipped and 


supplied. 


WHEREFORE, claimant prays that a deereeman 
this Court may be passed dismissing the libel of libel- 
lants and adjudging that claimant recover its costs 
and disbursements of and from libellants and their 
sureties. 

SNOW AND McCAMANT, 


Proctors for Claim 


DISTRICT OF OREGON-ss. 


1, Wallace McCamant, being duly sworn, depose 
and say that I am one of the proctors for claimant ia 
the above entitled cause, and that the foregoing an- 


swer and claim is true as I verily believe. 


WALLACE McGAM Aas 


Subscribed and sworn to before me this 30th day 
OF Fpl 10: 
[Seale JAMES A, RAISES 
Notary Public for Oregon. 


[Endorsed]: Answer to Libel. Filed Aprilia 
TOMO, 
A. Mv. CANNOE 
Clerk U. S. District Comme 


And aiterwards, to wit, om the 12 day of April 1s 
there was duly filed in said Court, an Amended 
Libel, in words and figures as follows to wit: 
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[Amended Libel. | 


In the District Court of the United States for the 
District of Oregon. 

(ite OUh BABES CHEVAY FE 

GO hGiaty Cavin Vike. L.E. ME VGeR R., J. 
W. WILSON and JOHN M. QUAILE, part- 
ners doing business under the firm name of 
Minty Ry WIESON & COMPANY, 

Libellants. 
In Admiralty. 

To the Hon. Chas. E. Wolverton and Hon. Rob- 
ert S. Bean, District Judges of the United States for 
the District of Oregon: 

NOW COME the libellants herein by Williams, 
Wood & Linthicum, their proctors, in a cause of suit, 
Civiland maritime, upon a contract, and by leave ot 
Court file this amended Libel and articulately allege 
as follows: 


2 IOI 1h 


dhevldbellants herem, George F.C. Meyer, ti. Le i. 
Meyer, Jr., J. W. Wilson and John M. Quaile, during 
all of the times in this amended libel mentioned were 
and now are partners in business in Portland, Ore- 
gon, and Liverpool, England, and elsewhere under 
the firm name of Meyer, Wilson & Company. 

Paw l (Gi ae 

The Barque Babin Chevaye is a French barque, 

owned by Messrs. Bureau Freres & Baillergeau, and 


is of 1930 tons register. 
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aR TiCLeE 1th 

Heretofore, to-wit, December 16th, 1908, the libel- 
lants herein chartered said barque by charter party in 
writing, wherein and whereby, among other things, 
it was agreed by the said barque and her owners that 
the said barque was tight, staunch, strong and in 
every way seaworthy and fit for the voyage she was 
about to undertake, and that she should proceed to 
load at Antwerp, Belgium, and to be properly stowed 
and loaded so that she should be in every way sea- 
worthy and of good general condition, and thence to 
proceed with general cargo to Portland, Oregon. 

eo TICLE Ae 

Thereaiter and in accordance with the terms o@ 
said charter party, the said barque was loaded by 
these libellants at Antwerp with a general cargo, to- 
wit, pig iron, steel plates, structural steel, coke, ce- 
ment and general merchandise, all in good order and 
condition when received on board. 

Po DICRE V, 

Said cargo was stowed under the supervision of the 
owners and captain of said barque, but was so negli- 
gently and improperly stowed as to render the said 
ship unseaworthy, to-wit, too great a weight was 
stowed in the lower hold in proportion to the weight 
stowed in the ’tween decks. The total weight of car- 
go was, to-wit, 2990 tons, of 1,000 kilos each, which 
was distributed as follows, to-wit, in the lower hold 
2136 tons, and in the ‘tween decks 854 tons, whereas 


by rules and principles of good seamanship and by the 
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practiced experience of the Barque Babin Chevaye 
there should have been stowed in the ’tween decks to- 
wit, not less than 1,100 tons; that the improper dis- 
tribution of weight by stowage of cargo caused said 
barque to be stiff and unseaworthy, and caused her to 
labor unnecessarily and excessively in ordinary wea- 
ther, and in bad weather caused her to open her seams 
and strain her rivets, stanchions and beams and open 
her decks, and otherwise to become unseaworthy and 
let in water upon her cargo. 
PURALIUC ICIS Wae 

Thereafter, to-wit, February 16, 1909, the said 
barque so improperly stowed and unseaworthy pro- 
ceeded on her voyage to Portland, rOegon, by way of 
Cape of Good Hope and Hobart, Tasmania, arriving 
at Portland, Oregon, to-wit, August 23, 1909. 


AIR ITC IE, VIE 


On discharging the cargo at Portland, Oregon, it 
was found that said cargo was damaged by sea water 
as follows, to-wit: The steel was damaged by rust 
AMD ie ide te sGumy Of .....2..-4:.... , andethevecmient 
Taedaimaccdimn pier sui Of 2.2.22. , all of which 
damage was directly caused by the unseaworthiness 
of said barque as in this libel more specifically stated 
—and libellants have been and are damaged in the 
sum of to-wit, $1500. 


Pai CL Ee 
That the said barque was also unseaworthy and 


said damage was also caused by the fact that her 


decks were not in a tight, seaworthy and proper con- 
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dition at the time she entered upon said voyage, and 
her small hatch into the store-room or _ sail-room 
through the main deck was so constructed that it 
could not be closed at all or made watertight. 


ARTICLE RES. 

The said barque is now lying in the Port of Port- 
land, District of Oregon, and the premises areugame 
and within the admiralty and maritime jurisdiction 
of the United’States and of this Honorable Comme 

WHEREFORE, libellants pray that a warrant of 
arrest may issue out of this court according toutme 
rules of procedure in admiralty, seizing and arresting 
the said barque Babin Chevaye, and that due moni- 
tion and citation may issue according to the admiral- 
ty process of this Honorable Court requiring the own- 
ers and all other persons interested in said barque 
to appear before this honorable court on a day certain 
amd make answer herein, and for the sumi Oi ssieae 
with interest and costs and for such other and fur- 
ther and ditterert relief, according to the rulccmama 
principles of admiralty as to this honorable court may 
seem meet. 

WILLIAMS, WOOD & LINTHICUMS 


Proctors for Libellanies 
Adina, Wincl eere, 


For Meyer, Wilson & Company. 

Sworn and subscribed to before me, a Notary Pub- 
lie for Oregon, this 12theday of Ajril, 1912, af Baie 
land, Oregon. 

seal: | ERSKINE WOOD 

Notary Public for Oregon. 
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[Endorsed]: Amended Libel. Filed April 12, 
OZ 
A. M. CANNON, 
(Glerk U.S. Distrier Court. 


And afterwards, to wit, on the 29 day of April, 1912, 
there was duly filed in said Court, an Opinion, 
in words and figures as follows to wit: 

[Opinion of the Court on the Merits. ] 
In the District Court of the United States for the 
Thistrict of Oregon. 
Mee LER WILSON CoO., 


Libellants, 
vs. ; 
Pie MeH BARK “BABINSECHE WAY E,” 
Respondent. 


VTE VV OOD © LINTHICUM ter Libel- 
Ients. 

SNOW & McCAMANT, for Claimants. 

R. S. BEAN, District Judge. 

In December, 1908, the “Babin Chevaye’ was 
chartered by Libellants to cary a cargo of cement and 
iron from Antwerp to Portland. She sailed on Febru- 
aby Jo, 1909 and arrived in Portland via the Cape of 
Good Hope on the 23rd of August, following. The 
cargo was received on board in good condition at 
Antwerp but was considerably damaged from sea- 
water when delivered at Portland. The Libellant, 
claiming that the damage was due to unseaworthi- 
ness of the vessel at the time she sailed by reason of 


the stowage of her cargo and because her decks were 
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not tight, brought this proceeding to recover the 
amount thereof. 

The cargo having been received in good condition 
and damaged while in the carrier's possession, the 
burden is on the claimant to show that the ship was 
seaworthy at the time she commenced her voyage 
and that the damage was caused by perils of the sea 
or other matters excepted in the charter pariyaaae 
this I think has been done. 

My conelusions in brief are, (1) that the cargo was 
not improperly stowed. It was distributed in the hold 
and between decks in the proportion usual in such 
vessels. 

The testimony of the captain and the officers of 
the vessel is that the stowage did not affect the navi- 
gation of the vessel, and that she was not stiff and did 
not labor unnecessarily. (2) The vessel was sea- 
worthy in her hull when she sailed. The testimony 
of Bains and Garnuchot, two experts of long experi- 
ence, shows that she was thoroughly inspected, afloat 
and in drydock, her decks, seams and calking exaim- 
ined and found in good condition, and in their jude- 
ment she was in every way staunch, tight, strong and 
seaworthy for the voyage, ad their evidence is entitled 
tO HeSpEeci, 

The damage to the cargo I think is accountediias 
by leakage as the resu!t of the severe straining of the 
ship and the unusual weather encountered on the voy- 
age. From Apri! 18 to about the Ist of July the wer 
ther, according to the testimony of the ship's officers, 


was unusual and extraordinarily severe such as they 
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had never before experienced in a long sea-service. 
During that time the sea was very rough and the ves- 
sel rolled and strained badly. Her decks were re- 
peatedly flooded with water sometimes up to the 
rail, and the waves broke over the vessel from one end 
fomm@esotner. One tremendous wave landed on the 
poop-deck, tore away the wheel-house, carried away 
two men at the wheel and injured two others, broke in 
the wall and door of the chart-room letting a large 
quantity of water down through the staircase into the 
saloon and apartments aft; some stanchions were 
carried away and rivets loosened. Such pitching and 
tossing would be likely to cause the leakage which 
occurred in this instance and the damage caused 
thereby is, in my judgment, attributable to sea per- 
ils. 

It was claimed at the argument, although not stat- 
ed in the libel that the vessel was unseaworthy at the 
inception of her voyage because of an opening into 
the sailroom and storeroom. This opening was used 
many times a day and it could not have been battoned 
down without great inconvenience to the officers and 
crew of the vessel, and without seriously interfering 
with their work in navigating her. It was protect- 
ed by the poop-deck which was a water-tight deck al- 
Mesias stroie metic main deck and much less ex- 
posed to the water. Furthermore there was no evi- 
dence that the construction of the vessel was faulty 
in this respect and I do not think the court should so 
find without any evidence to that effect. 

Upon the whole record, my conclusion is that the 
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libel should be dismissed and it is so ordered. 


And aiterwards, to wit, on Monday, the 29 day of 
April, 1912, the same being the 49 Judicial day of 
the Regular Mirch, 1912, Term of said@@@mine 
Present: “the Honorable R. S. BE AINS3 Gime 
States District Judge presiding, the following 


proceedings were had in said cause, to-wit: 


In the District Court of the United States for the 
District of Oregon. 
GEORGE Tm@atEeY ER, et al, 
Libellants, 
vs. 
BAO Eee tN CH ir VAY Ess 
Respondent. 


This cause heretofore submitted upon its merits 
came on regularly at this time for the decision and de- 
eree oi the Court and thereupon aiter diie consideman 
tion, the Court being fully advised in the premises. 

It is hereby Considered, adjudged and decreed that 
the libel herein be and the same hereby is dismissed 
and that the respondent have and recover of and from 
the libellant 10s costs Herein taxed at $3102 

R. Ss. BEA 
Judge. 
Dated this 29th dayvom-npiil, 1912. 


And afterwards, to wit, on the 9 day of April, Tom 
there was duly filed in said Court, Depositions 
and Testimony, in words and figures as follows 


to wit: 
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[Testimony Taken in Open Court. | 
In the District Court of the United States for the 
District of Oregon. 

Vir VER AVILSON & CONDPANY, 

Libellants, 
we, 

(ask OUR BABIN CHEVAYE’, 
Defendant. 

Pee ERS wbAILILERGEAU, 


Claimant. 


Ror und One, fridageeapril 5, 1912, 10 A. Ml. 

Mr. WOOD: This is a case in which Meyer, Wii- 
SOc Company are libellamts, against the French 
barque Babim Chevawe, and the circumstances as set 
up in the pleadings are substantially as follows: That 
she left Antwerp in April, I think it was, of 1910. 

Mr. McCAMANT: February 16, 1909. 

Mr WOOD: February 20th, with cement and 
steel consigned to Meyer, Wilson & Company of this 
city; that upon arriving here it was found that the 
steel was badly rusted, and the cement hardened, 
and damaged by sea water. The ship contends that 
this was sea peril within the exceptions of the bill cf 
lading, and the evidence taken shows substantially 
that they had a good deal of heavy weather, and on 
May 6, 1909, she was pooped by a heavy wave that 
crushed in her house, and the water went down ito 
the cabin until it was more than mid leg deep, and 
found its way into the sail room and store-room, and 


thence into the hold. Now, one of the contentions 
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that will be made by the libellants is that she was 1m- 
properly loaded, in that she was too stiff, as the sail- 
ors call it, having too much weight in her lower hold, 
and labored too heavily; another is that her decks 
were leaking and faulty, and that the sea water went 
through the leaky decks and damaged the cargo: and 
third, that there was an open hatch in the store room, 
through which the water of this great wave went 
down into the hold, and caused the damage. The bur- 
den of proof, I take it, is upon the respondent to show 
that the damage was due to sea peril, to excusegime 
fault of the slip, and therefore, | will proceed fit 
merely to show the extent of the damage, and noth- 
ing else. Most of the testimony has been taken in 
depositions: that is, depositions taken here, and de- 
positions taken in Europe by the respondents. 

Mr, McCAMANT: May it please the Courtgaime 
view of the law as to the burden of proof, perhaps, 
does not differ materially from that of counsel for 
libellant. If they can produce a clean hill of lading 
showing that they received this cargo at Antwerp in 
good condition, and then follow it up with proof that 
it reached here im bad condition, 1 admit that tiem 
throws the burden of proof on us in the first instance. 
But then, if we make out a prima facie case, showin 
that the vessel was seaworthy when she left Antwerp, 
and if we further show accidents of navigation, such 
as would account for the condition in which the cargo 
reached here, then, as I understand the law. the bur- 
den of proof shifts once mere to the libellants mga 
devolves upon them to show that the damage to the 
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cargo was due to some other cause than accident of 
navigation, or peril of the sea, which we have proved. 
That is my view of the law. I have some authorities 
which, at the proper time, I will call to the attention 
of the Court, if there be any dispute between us as to 
Cite Lacdinit im the firsthimetance, if thatis mecessary 
—not for Mr. Wood to show this—that the goods 
were received in good order at Antwerp, and received 
Mmmnadeonder 11 Pomluudem sas recards the evidence. 
vour Honor, we rely partly on the language of our 
Commact, and panthwom tle Harrver Act. “Wann i10t pre- 
pared to say to the Court at this time that there will 
be any difference in the legal responsibilities of the 
parties whether there was a charter party or not. In 
other words, I think the effect of this charter party ts 
veise closely akin, ii not entirely the sane, as 1 14e 
Tlarter Act in reference to the liability of the ship 
owner. The charter party contains 4 guarantee on 
our part that our vessel was seaworthy; we must 
show the Court that she was equipped at the time 
this voyage started, for that charter of voyage and 
isa charter or cargo, atid)] think we will te able to 
satisfy the Court upon that point. That will be, per- 
haps, the most important point in the case. We will 
be able to show, by the evidence of the nen who ex- 
amined the ship at the time she started. thot she was 
thoroughly overhauled, put in dry-dock, a compara- 
tively new ship, a ship that had been biilt less than 
eight years at the time the voyage started. We will 
show she was thoroughly overhauled, and everything 
was put in first-class condition; a thorough inspection 
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was made, and that the vessel was given her rating 
as a first-class French sailing vessel at the time she 
started. As regards the stowage of the cargo, the 
testimony will show, your Honor, they put 954 tons 
between decks, and 2030 tons in the lower hold. My 
view of the law, your Honor, is that the only ground 
on which we can be held liable, are the grounds al- 
leged in the bel) and are only two: One, thameiie 
decks of the vessel were not tight at the time she 
started—that they were leaky decks—and, secondly, 
that the vessel was stowed so negligently that an ex- 
cessive amount of cargo was placed in the lower hold, 
and an insufficient amount of cargo between decks, 
with the consequent effect of requiring the vessel to 
labor heavily, rather than ride the waves easily. Now, 
I think we can show your Honor that there were 
954 tons of this cargo—a cargo of a little less than 
3,000 tons—954 tons were in between decks, and 
2030 tons in the lower hold. 

COURT: How was it distributed between cement 
ApaKG UO) 

MreMcCAMANT: Where were some of each 
both holds. Perhaps I can best indicate my point by 
passing up to the Court what we claim the evidence 
will show. There was a considerable quantity of 
coke in the lower hold, and no coke anywhere else 
(Showing diagram). This line here, your Honor, 1s 
the line which separates between decks and the lower 
hold. Now, there was a considerable quantity of ce- 
ment—the largest quantity—in the lower hold. 


COUWRT: 450 1ons 
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Mr. NcCAMANT: Yes. Perhaps there was some 
more elsewhere in the lower hold. I am not so sure 
Acmomimate Wihere was also some cemént ite he- 
tween decks, and some flat iron in between decks— 
some pig iron in between decks, and some further tron 
down in the lower hold somewhere here. This is in 
French, and it has been impartially translated with 
the red ink notations, but the evidence will probably 
be to the effect that the general rule, (which we con- 
tend is only a most general rule subject to considera- 
ble modification and exceptions as to particular ships) 
is that two-thirds of the cargo should be in the lower 
hold, and one-third in between decks, and we shall 
offer evidence to show that that rule is subject to 
some modification as regards French vessels. The 
FMlcMpEiMariniceamile applicable to Minghish vessels, 
and French vessels carry a heavier superstructure 
than English vessels; and we shall show the rule sub- 
ject to some modifications in that respect. And we 
expect also to be able to show the Court that one 
vessel with another will differ considerably, and that 
the man who knows best whether a vessel has been 
properly stowed is the master of the vessel, who ob- 
serves how she navigates after she gets to sea; that 
after a captain has navigated that vessel on one voy- 
age, he knows better than any one else how much 
should be in between decks, and how much in the 
lower hold. We shall offer evidence to show that this 
vessel navigated properly. No trouble with her nav- 
igation; we shall further offer evidence to show if 


there was any departure from the rule, it was so slight 
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it could have made no appreciable difference in the 
navigation of this vessel. So much on the question 
of stowage of the cargo. 

Now, as regards the condition of the decks, your 
Honor, I think we shall be able to satisfy the Court 
that the decks were perfectly tight at the time the 
vessel left Antwerp; that there had been a. complete 
overhauling of her, and the only two points of evi- 
dence which we think the libellants will be able to 
seize on to indicate a contrary conclusion are these: 
One of them is that when a vessel had gotten past 
the Equator in the southern hemisphere, there was 
some recaulking of the poop deck. Now, the evi- 
dence will show that the poop deck was caulked in 
this case, as with most French ships, with putty, and 
that when the vessel experiences the extreme heat of 
the torrid zone, the putty will crack, and some re- 
caulking will be necessary on the poop deck. Further- 
more, the evidence will show the Court, I think, be- 
yond preadventure, that the plan of the ship is such 
that a little leakage in the poop deck couldn't possi- 
bly damage the cargo. The testimony is to that e1- 
fect. Here is a plan of the vessel, your Honor, which 
has been identified by deposition, and to which I will 
call the attention of the Court. 

This is the line dividing the lower hold from be- 
tween decks. This is the upper deck of the vessel. 
Your Honor will notice how much superstructure 
there is above the upper deck, which is the point to 
which I directed the Court’s attention a moment ago. 
The poop deck begins at that point, and runs up to 
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the rear of the vessel, or nearly to the rear of the ves- 
stleamcl the Oificer s quarters are i this part, under- 
neath the poop deck and on the main deck of the ves- 
sel. The main deck and the water-tight deck of the 
vessel is this one which hes under the poop deck. A 
little leakage on the poop deck would make it incon- 
venient for the officers around the bedding and quar- 
ters where they live, but would not affect the cargo 
which lies below the main deck, and for the most 
part below between decks. 

Now, as regards the leakage, there is no doubt 
whatever, your Honor, that this cargo reached here 
more or less damaged. There will be no dispute on 
that subject, and no doubt that certain water got 
down into the cargo. The testimony will show, your 
Honor, that the ship experienced a voyage of more 
than usual severity: that when she got in the neigh- 
HOrnmoOdvoimeanerdenthy or cot around Cape hiorm— 

Mr, WOOD: Cape ot Good Hope. 

Mir. MICCAMANT: No. Cape Horn. 

COURT: Most French vessels go by the Cape of 
Good Hope, don't they? 

Mi. WOOD: Good Hope. 

Mr. McCAMANT: Good Hope. Then I have been 
in error, your Honor. The testimony of two seamen 
whose depositions have been taken is to the effect 
that they never experienced such weather as the ves- 
sel struck on this voyage; not only for the severity of 
it, but for the continued stretch of bad weather—no 
let up to it for six weeks. Now, on the 6th of May, 


1909, an incident occured to which Mr. Wood has di- 
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rected the attention of the Court. The vessel was in 
the midst of a tremendous storm, and while the ves- 
sel was in the trough of the sea, with the bow climb- 
ing up out of the trough, and the stern of the vessel 
pretty well down in the trough of the sea, a tremen- 
dous wave—which I think one of the witnesses de- 


scribed as a wave mountain high—came on the ship, 
and completely engulfed it, and broke in the door of 
the chart room—this door here, your Honor, and car- 
ried two seamen overboard, and disabled two more 
men, two lives were lost at that time, and the vessel 
would unquestionably have been wrecked—she was 
beginning to yield to the force of the wave when 
these two men at the wheel were either carried over- 
board or disabled—carried somewhere so they 
couldn't continue their work, but another man who 
was on deck and jumped and took the wheel just in 
time to save the vessel. In fact, the confusion was so 
great that the absence of these two men was not dis- 
covered until some time after—until roll-call was had. 
There was considerable quantity of water that came 
in at the time the chart room door was broken. It 
went down this flight of stairs; then it came down 
to this compartment called the cambuse journaliere. 
Now, there was a hatch, which, for the purposes of 
navigation, was ordinarily kept open, because it was 
used many times a day. It was the only way of reach- 
ing down into the sail room and the store room of 
the ship: and provisions and various things of that 
sort which the ship's crew had to have were brought 


out through that hatch, and also surplus sails as need- 
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ed from day to day. So, in order to navigate the ship 
that hatch was kept open. So that we shall contend, 
your Honor, there could be no hability on the ship for 
having that open, under the language of the Harter 
Act, and also because of the language of this charter 
party,—‘‘Acts of God, perils of the sea, fire * * * 
Collisions, stranding, and other accidents of naviga- 
tion mutually excepted, even when occasioned by the 
negligence, default or error in judgment of the pilot, 
master, mariners, or other servants of the ship own- 
Ci cout itavere anverhor in judgement or mecli- 
gence, in leaving that hatch open, we think we can- 
MoOmbe dtc iable fOr it but, aS a matter OF fact, ibis 
impossible, as we think we can show the Court, to 
navigate the ship and keep that hatch battened down, 
for it has to be used many times every day, and we 
shall contend we couldn't anticipate this tremendous 
accident breaking in this part of the vessel. How- 
Grcr cousideraple water cot down into the hatcly at 
that time, and got down between decks, and run toa 
Cem-imetable extent over the hold. Them six davs 
later, your Honor,—I think that is in the complaint— 
six days later there was another storm, which was de- 
scribed by the witnesses as being even more severe 
than this storm of the 6th of May, and the vessel 
struck cross seas, and labored very heavily. She had 
navigated in good shape, we think we can show, prior 
to this time, but she labored very heavily in this sec- 
ond storm, and the weather continued for weeks to 
be exceedingly stormy, and it was with very great 
difficulty that opportunity was had to repair the dam- 
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age from one storm before another came on, and some 
of the stanchions were torn, and some of the rivets 
were broken. They were repaired as fast aS Streaauam 
weather conditions would permit the captain to do, 
and the vessel went into Hobart town and made more 
extensive repairs there, and came to Portland experi- 
encing some pretty severe weather from Hobarttown 
to Portland again. Finally she reached here with her 
cargo in this condition which the testimony will 
show. 

We claim, your Honor, that the condition of this 
cargo was due to perils of the sea, and accidents of 
navigation, for which, under the Harter Act and un- 
der this charter party, we are not responsible, iia 
1 think, is our case. | may say to your Honor, tama 
are more than ordinarily fortunate in that the captain 
of this vessel has, since this voyage and one subse- 
quent voyage, lived here in Portland, and I am able 
to have him here as a witness in person, which is 
much more satisfactory than using his deposi.: 

Mr. WOOD: In order to accommodate Mr. Bowles, 
who is very busy, [ will call him out of order. 

JOSEPH S. BOWLES. A witness called oniive: 
half of the libellant, being first duly sworn, testified 


as follows: 
Direct xamination., 
(Questions by Mr. WOOD): 


‘QO. What is your business? 
A. Structural steel manufacture. 
©. Were you in that bisimess in Septemiven 
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Al Nessun: 

QO. Did you take the structural steeel that was 
brought over by the French barque Babin Chevaye, 
consigned to Meyer, Wilson & Company? 

a es She 

©. What was its condition as to rust at the time 
you received it? 

A. It was in very bad condition. Salt water rust 
eats right into the steel, and in many cases ruins it, 
which was the condition in this case. 

Q. Was it heavily rusted? Give an idea of the 
degree and character of the rust. 

A. Why, I should say that it was in a maximum 
condition of salt water rust, the worst that I ever saw 
in all our experience. The pits—where salt water 
reaches there and isn’t taken off, and dries, eats and 
eventually will eat way down like a pit mark in steel. 

Ore a> that ine conmditiomor tis? 

A. That was the condition of the major portion 
of it. 

OQ. And you made settlement with Meyer, Wilson 
& Company by which allowances were made for the 
damaged condition? 

Pe Oli yes, we emacted heavy damage. 


Cross) hkaimination. 
(Questions by Mr. McCAMANT): 


©. Mr. Bowles, how do you know that this was 


salt water rust? 
Peele water mist forms rather a bright silky ap- 
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pearance, and eats into the steel. Fresh water mast 
siunply causes a little brown coating that doesn’t eat 
into the steel. 

©. Wasn't there fresh water rust on thiSwiemee! 
too? 

A. Yes, on some pieces, but fresh water willimet 
take hold where salt water— 

Q. What is that? 

A. Fresh water will not take wherever salt water 
has first been taken; fresh water will have no effect 
after salt water forms a scale which is hard in itself, 
just like salt incrustations. 

Q. If fresh water rust had started first, and salt 
water rust came afterwards, that would be still fur- 
ther damaged? 

A. Ishould presume it would. 

Q. Youcouldn't tell, could you, as to whether any 
fresh water rust on this steel prior to the time the 
Salt water rust cou timerer 

A. No, we don’t care—we wouldn't care, because 
fresh water risrmee@sn t hurt the steel 

Q. You mean to say if this cargo had come with 
fresh water rust on every piece of steel, you wouldn't 
have claimed any damage? 

A. No, none at all. All steel is that way. 

‘QO. How much damage were you allowed by Ney= 
er, Wilson & Company? 

A. I don't recall the amount. I didn't look up 
anything. The subpoena came down, and I came 
right up. The ship arrived something like two years 


—nearly three years ago. Of,course, I could get the 
s) 5 S S 
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exact record in a few moments. It was quite a con- 
siderable amount. 

(Witness excused.) 

MERE D TUCNER, a2 witness called on behalf 
of the libellant, being first duly sworn, testified as 
follows: 

Direct Examination. 
(Questions by Mr. WOOD): 

Op Wl. Tucker, you are the agent in this city for 
Meyer, Wilson & Co.? 
ees, sit 
QO. What is the name that they go by abroad? 

A. Wilson, Meyer & Company. 
Ome “deere olrcich agent in Sepreimber, 1909, 
rhen the Babin Chevaye came in? 


W 
A. I was. 
©. Did wou see that cargo? 
fee 1 did: 
©. What was its condition—both the cement and 


Mierreel, jist brietly desciie it. 

Pee Lait of the cement was discharged belore any 
of the steel and many of the barrels were damaged 
by salt water. The hoops were very rusty, showing 
salt stains on them, and the contents considerably 
damaged. The steel— 

©. I -want the state of the cement first. What did 
you do now about that cement in the way of reduc- 
iMesine ddinnee and prepating it tor tharket? 

A. We separated the good from the bad barrels, 
and aiter billing the good barrels, we upended all 
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those which showed signs of damage. water damage, 
or where the barrels needed repairing. In this in- 
stance we set aside either 1017 or 1071 barrels, as 
more or less probably damaged, and they were put 
away to one side, to be looked at later on after the 
ship had completed the discharge of her cargo at that 
dock, so as not to take up too much time then. Witen 
we took the steel, delivery of the steel— 

Q. No, but didn't you do something to this cement 
to prepare it for market and reduce the damage? 

A. Oh, yes. 

Q. Just finish up about the cement. 

A. Assoon as it was convenient, I had men on the 
dock to open up some of the barrels, so that I might 
examine the contents, and I found a large majority 
of this 1017 or 1071 barrels—or this number which 
had been set aside, as more or less damaged: they 
took out the heads from a number of barrels; they 
cut open a number of barels so as to get at the actual 
condition of the contents; and as soon as we had de- 
termined upon the number of barrels that were really 
water damaged, we had men go to work to repack 
that cement. They would empty the barrels, in many 
cases, by simply taking out the head carefully, and 
then emptying the barrel on the dock and rejecting all 
of the hard or set cement; would repack the good 
stuff into other barels or even into the same barrels 
if they had been sufficiently dried out in the mean- 
time, and in this way we discovered 961 barels—that 
in the repacking of this 961 barrels we actually re- 
packed 805, and the others we found we could put im 
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condition by hammering, that is breaking up; the 
wood of the barrels had become damp from the water 
on them in the hold, and that had gone through so 
tidcnemecement lad absorbed a certain amount of 
moisture, not enough to actually set the cement, but 
Piliaercscall cake im tmemmalinot this cement, either 
hammered or repacked, we sell as repacked cement— 
not as good cement. 

ell tliat at awedmeed price: 

pee wes, always. Wimiiiethe end, the last tew bar- 
rels, along towards the end—let’s see—this cargo ar- 
rived the latter part of August, and by the next spring 
CelMieniemas a very scarce arvicie in this market, and 
we were able to get a considerably better price for 
what we had remaining of this damaged stuff, all the 
good having been sold previously, so that the loss was 
Wotvcry Sever c. 

Om iow. Cakemp titesstect” Describe that. 

A. The steeel came out showing at first—much 
of it showed only fresh water rust; that is presumably 
fresh water rust:it might have been caused by sweat; 
it might have been caused by rain or snow; but as we 
sot down near the bottom of the vessel, the steel all 
caime out in terrible condition. The bars, small bars 
which were supposed to be all separate, in bundles in 
other words, came out in such a badly rusted condi- 
tion that they were all stuck together by the rust. We 
would find often six or eight or even more bars abso- 
lutely stuck together by the rust, and so that they had 
TOmDecwtcaiiy epiicdeapart. lle other kinds of steel. 


structural steel, angles, channels,—I think there were 
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no beams in this lot of steel—showed very serious 
rust conditions; in fact all the channels that were ly- 
ing with the sides of the channels up—that were stow- 
ed that way—yjust simply had salt water lying right 
in them, right along. They were in very bad condi- 
tion; worse practically than anything I think I have 
ever seen before in that class of goods. 

Q. Did you sell this steel or was it for the order of 
Mr. Bowles? 

A. This steel was all sold prior to shipment to the 
Northwest Steel Company, of which Mr. Bowles, I 
believe, is president. 

©. And you had to allow him a lose tromadame 
age—reduced price? 

A. Yes, sir. 

©. I will show you a statement and ask if that is 
a true statement taken from your books, showing 
your actual damage or loss on both iron and ce- 
ment. 

A. Yes, sir. 

Mr. WOOD: I will state to the Court that the Ie 
bel will be found to be I think about $6,000.00. The 
libel was broweht m order to seize the ship andgiy 
fore the damage was known and was estimated from 
the way the iron came out. We thought the entire 
cement cargo would be ruined, but when it came act- 
ually to repacking it and disposing of it, it las rediiged 
the actual damage to the amount here stated, $1,- 
491.26. 

COURT: On both ies oneand cenrent: 

Mr. WOOD: On both the iron and cement ath 
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is the total damage. 

Statement offered in evidence and marked “Libel- 
Emi emiesiiibit A.” 

Nr. McCAMANT: I have agreed that the state- 
ment may stand in lieu of the book. I don’t care to 
put the witness to the trouble of bringing his books 
lip lier e. 

Q. I will ask you if these are the bills of lading 
upon which the cement and steel were received by 
the ship. 

A. Yes, sir. 

Mr. WOOD: We make the offer, Mr. McCamant, 
to show they were received on board in good order 
and condition. 

Mr. McCAMANT: I don’t think we hawe any ob- 
jections to that. 

Bills of lading marked “Libetlant’s Exhibits B & 
oa 

QO. Do you know where this cargo from the ship 
was stored—what part of the hold? 

A. Ina general way. 

QO. Well, state what you know and how you know 
it. 

A. There was cement stowed in between decks. 
lam not able to say of mv own knowledge how many 
barrels. There was some plate steel—steel plates, as 
they are called; there was a lot of marble, Venetian 
red in barrels: a lot of talc in barrels or bags, and a lot 
of other general cargo, small stuff, and in the lower 
hold was a lot—some cement and .ll of the steel other 
than the plates; a lot of pig iron and coke. I omitted 
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to mention that there was some pig iron in between 
decks, but how much I cannot say of my own knowl- 
edge. 

©. Now, in proportion—in relation to this two- 
thirds and one-third rule of weight, how would you 
say that she was stowed in that regard? 

Mr. McCAMANT: I object. This witness hasn't 
qualified to be able to speak as to that. He saysiiie 
doesn’t know of his own knowledge how many bar- 
rels of cement or how much pig iron or anything 
about it. How could he tell the court about the dis- 
tribution by weight? 

Mr. WOOD; I don't believe he can adviseugaie 
Court precisely, but I think any man who has been in 
the business as long as he has can give a general esti- 
Mate: 

COURT: lithe examined the vessel aiter [eigame 
rival here he might give his impression, I  sup- 
pose. 

Mr. WOOD: Simply for what it is worth, is all. 

Ni NicCANE Wai save an exception: 

A. I might be, if | was certain just how inde 
weight of the cargo had been stowed in between 
decks, but as we did not actually take steps to find out 
just what was stowed in between decks until the car- 
go from between decks had been discharged, we 
could only—I could onlv estimate the amount. I went 
carefully over it and figuring up the number of bar- 
rels of cement and taking the weight of the general 
cargo from the manifest—hills of lading and customs 
report—I arrived at the conclusion there was not to 


Barque “Babin Chevaye”’ 37 


exceed eight hundred to eight hundred and fifty tons 
in between decks. 1 took steps then to cable to the 
other side to find out from the stevedores who loaded 
the vessel how much weight they had put in, because 
IT was of the firm opinion that there was not a suffi- 
cient quantity of cargo stowed in between decks. All 
the evidence tending to show that there was too great 
a weight in the lower hold and not enough in between 
decks. 

Mor aa cCANAN TE iainove to strikeout the last 
sentence of the witness’ answer. 

COUT = Ves. 

A. I therefore cabled to our house in Liverpool to 
ascertain the weight of the pig iron in between decks. 
They replied— 

Mr. NMicCAMANT: I object to the cable reply. 

Mr. WOOD: Never mind, it is not competent for 
you to state the reply. Just give your own impres- 
sion from your own investigation. 

A. <And from the reports that I received— 

Mr. McCAMANT: I object to investigation based 
Cilmreports received: 

A. My own observation on the dock? 

Ore vcs. 

ee ined ene concltsion there was 10t to ex- 
ceed eight hundred to eight hundred and fifty tons of 
cargo in between decks. 

And how much was the total cargo? 
2960—2980 tons. 

Nearly 3000 tons? 

Just under 3000 tons. 


> OPS 
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Cross Examination. 
(Questions by Mr. McCAMANT): 


Q. Mr. Tucker, do you say you got the weights 
from the manifest of the ship? 

A. Yes, partly. 

QO. Don't you know that the manifest did not con- 
tain the weights of that cargo? 

An Ne 

©. Are you sure, Mr. Tucker, that there amegum, 
weights on that manifest? 

A. To the best of my knowledge and belief there 
ane 

Q. When did you see the manifest? 

A. Isaw it this morning. 

Q. You saw the manifest this morning? And you 
tell the court that the weight of the cargo was listed 
on it? 

A. To the best of my knowledge and belief it is. I 
have never paid much attention to it and I say I got 
it from the manifest and bills of lading. ‘To the best 
of my knowledge and_ belief it is on the mani- 
reste 

Q. When was it you began to make this estimate 
as to how much of the cargo was in between decks? 

A. As soon as we found the cargo was coming out 
in such seriously damaged condition. 

Q. And you didn’t find that until between decks 
had been completely discharged, did you? 

A. Oh, we found considerable damage before be- 
tween decks were all discharged, and we had reason 


to believe, by examination of tie cargo im thie lower 
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hold that there would be materially more. We came 
to the conclusion, even before between decks were 
discharged, that there had been serious damage. 

©. Now, Myr. Tucker, did you weigh this cargo as 
it came out? 

Peeiepersonally : 

©. Did any one in you employ weigh it as it came 
out? 

A. No, the Customs House officials did weigh all 
her cargo. We never interfere with them. 

Q. They would only weigh so much of the cargo 
as called for a tariff based on weights, wouldn't 
they? 

A. No, they weigh the coke, which has the ad 
valorem duty. 

QO. Well, isn't the ad valorem duty—tsn't the duty 
on the coke so much per ton? 

A. No, ad valorem. 

(Ope Son om ineamtorcaytinat they welch the whole 
cargo, then—the Customs House people did? 

A. You mean every single bucket of cement and 
every piece of coker 
©. Yes. Did they weigh each cargo? 

If you mean that, no. 
OQ. They did not? 
A. "No, not that way. 

Q. Do you know what they do weigh and what 
they do not? 

A. They weighed a percentage, as they always do 
in the case of cement, a certain number of barrels. 


And in the case of the coke they weigh so many tubs 
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and count the balance, and average the weight as 
ascertained from those that they did weigh and from 
the number. 

Q. Don’t they have at the Customs House a gen- 
eral rule that a barrel of cement weighs 400 pounds? 

A. No, 

OQ. Whey dont: 

A. Inever heard of it if they do. A barrel of ce- 
ment is supposed to weigh 400 pounds, but it is the ex- 
ception to have it weight that much, particularly con- 
tinental cement. The average weight of continental 
cement, to my mind, is not to exceed 396 pounds. 

QO. Was there any weighing of that cargo doi'e ex- 
cept what was done by the Customs House people? 

A. As far as | remember the pig iron wasteal 
weighed after the Customs House got through with 
it, for the purpose of delivering to customers, but I 
wont swear to that, That is my recollection aie 
and further we may have weighed a good many bar- 
rels of cement, being very disappointed at the weight 
charged us for duty purposes by the Customs House, 
tor as I remember it now the weight of thet cenrcm 
was given by the weighers at 403 pounds and a irac- 
tion per barrel, as against a usual weight of 390 67 
seven, and we came to the conclusion that the bar- 
rels being all wet with sea water and sweat from ‘he 
vessel, were all badly damaged and had absorbed 
several pounds of moisture per barrel, average. 

‘OQ. Are you sure you weighed any of the ce- 
ment? 

A. Yes, I saw a number of barrels weighed my- 
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self; had men put them out—thai is, maybe half a 
dozen; I couldn't say now, becattse I had no reason 
At timeiire tOmremenber, 

QO. Did you make a record of the weight of those 
barrels? 

think not: 

Or Oidhy ow mialvesamirecord ot the wereht of the 
pig iron? 
Surely. , 
That you weighed? 
Certainly. 


1 Pio > 


Where is that record? 
A. In our books, where we charged—no, hold on 


all this pig iron, as I recall now, was sold to the 
Northwest Steel Company and we charged them by 
the Customs House weights. Whatever they did alft- 
er that I don’t know. 

OQ. Then, if it was charged—if it was sold on Cus- 
toms House weights it was not re-weighed under 
your direction, was it? 

A. Not under our direction, no. 

©. You don't know whether it was re-weighed at 
alledo you : 

INS ING, 

‘Q. And in any event you don’t know there was 
any weighing of the portion in between decks as 
compared with the portion in the lower hold, do 
you? 

i No. 
Q. If there was any weighing it was weighed aft- 


er the entire cargo of pig iron had heen put together, 
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wasn't it? 

A. Well, the entire cargo of pig iron, as far as } 
recall, Mr. McCamant, was not all discharged at one 
dock, therefore it couldn't have been all placed to- 
gether. I may be mistaken about that; that ts onlv 
my recollection of the affair. I believe part of it was 
discharged at the Northwest Steel Company’s dock, 
a part of it at the Lower Columbia, and a partmame 
Upper Columbia, or it may all have been discharged 
at the Columbia docks, Upper and Lower. 

©. But in amy event, Mr. Tucker, it was neta. 
regated on discharge? 

A. No. 

©. With reference to the place where it had)peen 
stowed on the vessel, was it? 

A. No, sir, it was not. 

QO. And any weighing that took place here was 
not the weighing separately of so much as was in he- 
tween decks, was it? 

2 IN Bie, 

QO. And except as the Customs House people did 
the weighing you don’t know of any weighing that 
was done except these few barrels of cement that vou 
speak of? 

A. Hlerevor on the ouiemside: 

©” blere im Pottlane 

A. Here? Yes, that is all I know, but we weighed 
some of the general cargo that I think the Customs 
House did not weigh. We often do that, to ascertain 
whether the weights as given in the bills of lading are 


COmmects 
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Q. You weighed some of the general cargo, you 
say? 

A. I think in all probability we did with that ves- 
sel’s cargo for the simple reason that it is customary 
for us to do so. 

O: Have you any recollection as to this particular 
cargo? 

Pwr OC suiiiciemuy to be able to sav for a cer- 
taintv; I merely say we may have done so. 

QO. Will you examine this plan of stowage and 
state whether or not that agrees with your recollec- 
tion as to the way in which that cargo was stowed? 

A. Do you mean as to the general plan of stow- 
age? 

Oy Yes: 

A. This is so many barrels of cement along here. 

O. I believe you said you could only testify in a 
general way, did you not, about the stowage? 

ie VCS, 

On Well, state in a general way whether this is a 
correct plan of the stowage of the vessel. 

A. Yes,as far as between decks is concerned,with- 
out anything to say about the weights of these things 
in here. I don’t know anything about that. The actu- 
al number of barrels there, of my own knowledge. 
Yes, as far as the general plan of stowage is concern- 
ed, I believe it is. 

Mr. McCAMANT: We offer this in evidence. 

Sketch marked Claimant’s Exhibit I. 

Mr. WOOD: Simply to illustrate his testimony 
digit tobyect to it. 
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Q. There was this general cargo—except the 
whiskey—was in between decks, was it, Mr. Tucker, 
the mineral water and the sundry packages and the 
seeds and the marble? 

A. All of thiape believe. 

‘Q. And the talcum? 

A. Was in between decks. The whiskey was tak- 
en care of separately in a specially blocked off space. 

Q. And that was in the lower hold? 

A. No, [ think you will find that that was in the aft- 
er end of between decks, in the part reserved in stor- 
age, probably in the lazaret, something of that sort. 

Q. There was pig iron and plate iron in between 
decks, was there not? 

Poe cll, claameed into plate steel, yes, 

Om vcs, platesstcelh and there was ocinies 

Ae Yes. 

©. And Venetian red in between decks, and all 
the coke was in the lower hold? 

Jam ES 

(Witness excused. ) 

Mr. WOOD: Mr. Walter Beebe will be here this 
morning. He is only to testify as Mr. Bowles did, 
as an officer of the Northwest Steel Company, as to 
the condition of the steel, and if he comes in I would 
ask leave to put him on the stand. Under my the- 
ory of the law, we have here offered proof as to the 
condition in which the cargo was received, and that 
it was received aboard in good condition and I think 
the burden of proof now rests on the ship to excuse 
the bad condition, and any further testimony that I 
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offer will be in rebuttal of that, so LT will close this 
Staae or blrerease. 

Mr, WicCAMANT: May | ask Mr. Tucker, be- 
fore that is done, one or two additional questions 
upon cross examination? 

Mi vWVOOD: Yes. 

Peek) PiCiaek Recalled for iurther cross 
examination. 

(Questions by Mr. McCAMANT): 

QO. Mr. Tucker, did you pay the Northwest Steel 
Company this sum of $597.00 loss on Libellant’s Ex- 
Mibit Ae 

Jou SECS aie 
‘Q. You know that they got that money? 
iG VUES. Sire 
OF Howmmdid it come that you charged storage on 
the cement? That storage would have been neces- 
Cin, (toepay would it Wot, im any event, whether tlie 
cargo had been damaged, or otherwise? 

“A. Wo, sir, because J only made an average charge 
ieromotienatiicr, |vchareed tor the additional stor 
age over and above what we would have had to pay, 
had the cargo been in good order and condition, be- 
cause all that was in good order and condition was 
sold a long time before we were able to repack and 
Ccmmiidsor the damaged, and thereiore it was only 
Miimiommclide te storage cllarses om the actnally 
damaged cement. 

Q. As a matter of fact, you could have sold that 
damaged cement as soon as the re-conditioning pro- 


cess was finished, couldn't you? 
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A. We did. It was all practically sold before it 
was re-conditioned, subject to being re-conditioned. 

©. Did it take four months to re-condition the ce- 
ment? 

A. Yes. Not in actual work, but through our in- 
ability to obtain competent labor to do the work. 

QO. Well, there must have been help that was 
available here in less time than four months, to do 
that work. 

A. Ample help, but not competent to do that work 
SAiicumero tile 

Q. Are those the prices at which you actually sold 
the cement? 

I ees 

(Witness excused. ) 

WALTER BROWN BEEBE. A witness called 
by the libellant, being first duly sworn, testified as 


follows: 


Direct Examination. 


(Questions by Mr. WOOD): 


©. Mr. Beebe, you are connected with the Nowe 
west Steel Company, are you not? 

A. Yes, sir. nif 

QO. And were you so connected in September, 
1909? 

A. Yes, sir. oe 

Q. And your company took the steel—in fact, it 
was imported for your account—that came in on the 
Babin Chevaye? 

A. Yes, sir. 
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Q. State what was the condition of that steel, as 
LOPES 

A. It was very badly rusted by salt water, which 
produced a heavy scale, under which—the effect of 
the salt water—the steel continued to act. 

MQ. You remember what was allowed you in the 
settlement? 

i have fastily taken off tliese tictmes trom) tle 
books, 1f you want them. 

Mr WOOD: Yes. No objection: 

Mr. McCAMANT: No. 

(Orme es, [siestate tiem. 

A. Wehad on account of rust a claim of $1116.00, 
the details of which are 32000 pounds 3-8" bars that 
were practically destroyed; in other words, we figur- 
CaesOupet cent, andl 20000 pounds of the canrewsize 
we figured 50 per cent. For 5,000 pounds of the 
Simersize we iiourcd a vO per cent damage. There 
were 4,000 pounds 1-2” bars we figured damage to 
fhevexment Of 20eper cent, and o,000 5-8 to 1” bars 
which we figtired damage to the extent of 10 per 
cent. The reason for subdividing the sizes is because 
each size—those three sizes carry different prices. 
And we afterwards compromised that claim on the 
basis of allowing them a credit of $597.00 in order to 
get the matter settled. It is so long ago I have for- 


gotten just how we arrived at that compromise. 


Cross Examination. 


(Questions by Mr. McCAMANT): 
O. What did you do with this material, Mr. Bec- 
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be? What did you do with this merchandise? 

A. We imported for re-enforced concretewipmn 
poses. 

©. Did you use it for this purpose? 

A. We used some of it; aftertwe cleaned ita 
to another—sold it at job lot. 

Q. Soldtoanother. What did you get for it when 
you sold it to another firm? 

A. Idon’t remember. I can tell you by reference 
to the books. If I recollect correctly, we sold for less 
than we paid for it, to clean it out. 

(Witness excused. ) 

Libellant Rests. 

Mr. McCAMANT: I offer in evidence, your Hon- 
or, the deposition of Emil Garnuchot, taken under 
stipulation. 

Mr. WOOD: No objection. 

Whereupon deposition was read. 

Mr. WOOD: I wish to object to, and move to 
strike out the introduction of the rules of the Bureau 
Veritas and reference to them, and also the testimony 
of the witness as to what the French law requires; 
etc., as being incompetent and immaterial. What is 
material here is what was done actually in the way of 
inspection and I don't think he is competent to prove 
those laws, nor do I think material to be proven. They 
might require a certain thing to be done. Our ques- 
{loi 1S, Was it Gone. 

COURT: That will beadnntted subject to titers 
jection as it stands in the record. 

Mir. McCAMANT: ~ 7 noweyill read the mee: 


Barque “Babin Chevaye” 49 


Siomormlnocicemcenwissen, the tally clerk. 
Duri.g the reading of this deposition, Mr. McCam- 
ant explains as follows: Speaking of the stowage plan 
of this deposition (answers to interrogatory 9 etseq), 
“] think this is identical in all respects to the one I 
offered this morning except that the latter has the 
red ink translation on it. [I may say to your Honor 
that J] took the trouble myseli to go over carefully 


these weights and they figured—assuming that 
the barrels of cement go 400 pounds and assuming 
that a thousand kilos make a ton—it figures exactly 
954 tons in between decks.” 

COURT) acs tiisweter to Enelish tous: 
ton. 

Mr. WOOD: Must be, or it would say kilos. 

Mr McCAMANT: 1,000 kilos, I am informed, 
make aton. My figures in figuring it over differ six 
pounds. He says 960,590 kilos. 

COURT. Hey many tes do you say: 

Mr. McCAMANT: 1,000 kilos to the ton. 

Mr. NeCAMANT: I now offer the deposition of 
Cain KOR. Baines. 

Deposition read. 

Mr. WOOD: You offer these depositions in evi- 
dence, and I presume it would be included, and if not 
I want to offer them, my notice to you to produce the 
statement of when she was last recaulked—it ts at- 
tached to this deposition. 

Mr. McCAMANT: I will now offer the deposi- 
tion of Hyppolite Bureau. 

Deposition read. 


5V JMdeyer US. 


Mr. McCAMANT: I cali your Honors attemuen 
to this: When the master of the vessel came to 
consult me, he told me that the claimant was a French 
corporation. I accordingly pleaded that it was a 
French corporation, and Mr. Woods has stipulated 
that it is a French corporation. It appears from the 
testimony of this witness that, as a matter of fact, the 
ship was owned by a partnership. 

Mr. WOOD: That can be corrected if necesaamee 

Mr. McCAMANT: I think it may as well goasa 
corporation, because the pleadings and stipulations 
are in, and that binds everybody. 

After the reading of the deposition, Mr. Woods ob- 
jected as follows. 

Mr. WOOD: I want to object. He apparently is 
a mere mercantile owner, or partner. He says he 
has never been to sea, is not a seafaring man, and is 
not a managing owner. I don't think he is qualified 
to state whether the vessel was seaworthy, or was 
adequately supplied and moreover, where he says that 
she was put in good condition—the decks in good con- 
dition—it manifestly is all hearsay. as far as he is con- 
cemmed. 

Mr. McCAMANT: It doesn't appear to be hear- 
say. The ship was at Antwerp. He may havewop. 
served it himself. The fact that he supplied whatever 
his captain asked for is some evidence that the ves- 
sel was properly supplied, although we will be able 
to follow that up with other and better evidence. 

COURT: It will be allowed to reimain im tives <. 


ord, subject to the objection. 
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Whereupon proceedings herein were adjourned un- 

til 2 eae iiday, Apis, 1912. 
Hinday, Apples, 2 Jes Me 

Mr. McCAMANT: I now offer in evidence the de- 
positions of Captain George E. Pryde, and Herman 
Langkopf. 

both depositions readen evidence. 

Cxieiy J@se PH Le BrEAUPIN. A Wwitmess 
called on behalf of the claimant, being first duly 


sworn, testified as follows: 


Direc! anita io. 

Mr. McCAMANT: I may say the Captain is not 
PROucioniine Pnelish and peters to testity through 
‘mierpreteme.mds vit. Yvood has agreed that Mr 
Matthes may serve as interpreter. 

Mr. |. W. Matthes is thereupon sworn to truly in- 
fennel. 

(Questions by Mr. McCAMANT): 

OMe Ciaineewiavee jemence liaye you iad ac a 
Scatiarime 1aiy? 

A. I went to sea when I was 12 years old and I 
have been 8 vears officer on sailing vessels exclus- 
ively. 

©. What office, if any, did you hold on the Babin 
Chevaye in the vovage which began on the 16th of 
(Pebiuan., 19097 

A. Captain. 

ection to tis vovawe, how extensive had heen 
your experience: how constantly had yow heen at 


sea, ond for how long a time? 
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A. Ihave navigated 14 years and 8 years, the last 
Seyears ot thatimemtavas officer: 

‘QO. In what parts of the world have you navi- 
ealbeuln 

A. I have made principally the deep sea voyages 
around Cape Horn and one or two voyages to the 
island of Martinique, on the coast of South Ameri- 
ca. 

Q. Did you command the Babin Chevaye on her 
return voyage from Portland to Europe, beginning in 
the Autumn of 1909? 

Dee Nes. 

QO. Did you command her subsequently on any 
voyages, and if so, on what voyage? 

Bes, | niade One miotevevace. 
You mean a round trip voyage? 


Yes, round trip. 


OP O> 


I will ask you to examine the plan which [I 
hand you and state what that is? 

A. It is a plan of sailing vessel of about 3,000 
tons of the same type as the Babin Chevaye and built 
at the same yards. 

©. Is the Babin Chevaye built on this same plan? 

A. I only go by what her owners told me, as to 
the building. As to that matter I have the same plan, 
or the same map on board—I had it on board, signed 
by the ship builders. 

Q. State whether or not to the best of your recol- 
lection that map correctly tepresents the consirmes 
tion of the Babin Chevaye. 

A. xactly the same, amd believe that ewenmiie 
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dimensions are the same. 

Mi McCAMMANT: I offer in evidence the map 
identified by the witness. This has been already in 
evidence, I think, Mr. Wood, but under the witness’ 
deposition. 

Mr. WOOD: I have no objection as illustrating 
his testimony, but I don't think it has been proven 
competent as to the build of the Babin Chevaye. As 
omciam ie 10 Teter torand eliicidate his testimony | 
laave lo objection. 

Meirked Claimants Exhibit 2. 

Mr. McCAMANT: I guess I am mistaken in say- 
ing it was offered in evidence, Mr. Wood; I don't see 
any copy of it. 

Mia ©O8 iedentwremenber any ree piwe 
Pid stielt as tliat. 

Mr, McCAMANT: While I am introducing, you 
cuiMintiat is tie charter party, do vou ot: 

Mr. WOOD: I think it is, yes. 

Mr .McCAMANT: I now offer in evidence a pa- 
per which is admitted to be the charter party of the 
Babin Chevaye for the voyage in question. 

Marked Claimant’s Exhibit 3. 

‘Om Capiain, wat was the condition of the Babin 
Chevaye when she left Antwerp on this voyage? 

A. She was staunch, strong and— 

OO. Seaworthy: 

A. Seaworthy, yes, and good condition of naviga- 
bility and fit in every respect to make the intended 
voyage. 

OQ. What was done with reference to overhaul- 
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ing and repairing the vessel at that time, if you know? 

A. She had been examined by one of the surveyors 
of the Bureau Veritas and two deep sea captains and 
myself as to her condition, and then the vessel was 
put in drydock and in drydock all the rivets had been 
gone over to See if they needed any repair. Mamie 
just a few aft which had to be replaced or repaired, 
and after the vessel had been thoroughly cleaned she 
was painted with two coats of paint entirely on the 
outside and the ratlin was entirely gone over, if any- 
thing was—the ratlin was working all right; deck 
has been examined and all the chains and amelens 
have been examined to see if they were in good con- 
dition; and then of course in general all of the river 
all over the ship were examined and looked after, or 
looked over. 

QO. What was the condition of the stanchions? 

A. They were all in good condition, with the ex- 
ception, I believe of one stanchion, which required 
some new rivets. 

©. Were those rivets put in? 

A. Yes, the sunveyor of the Bureau Veritas image 
CHeite putedeein: 

OQ. What was the condition of the stanchions and 
rivets on the vessel when she sailed? 

A. In very good condition. 

QO. What sort of an examination did you person- 
ally make prior to the time when the vessel left? 

A. I went all over the ship when she was in dry- 
dock and went down in the hold and all over the 


deck, examined the deck, examined the seams with 
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my knife to see if they were properly fixed, and went 
up in the rigging to see if that was in good shape. 
I found that part of one of the masts was not quite 
in good condition, so I had the mast lowered to ex- 
amine and werify exactly what needed repairs. I 
assisted in examining the donkey engine with two 
engineers appointed by the French Consul, who ord- 
ered some repairs to be made to that. 

(J) Were the repairs made to the domkey en- 
gine? 

A. Yes, of course, otherwise they wouldn't have 
given me my certificate. 

OM Che the tepaits made fo the mast as desir 
edr 

A. Yes, everything was found in good conditi: 
jnddinedibecn repaired as ordered by the ditierent sur- 
veyors appointed. 

OQ. What was the condition of the main deck of 
the vessel when she sailed? 

A. In very good condition and perfectly water- 
tight. 

QO. What was the condition of the poop deck when 
the vessel sailed? 

A. The same, also; in very good condition. 

QO. What was the condition of the hatches and 
their coverings when the vessel left Antwerp? 

A. They were in very good condition; there were 
three tarpaulins on each hatch and during the bad 
weather I had a breakwater built over the main hatch, 
to protect the tarpaulins. 

©. Were these tarpaulins watertight? 
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A. Yes, of course. 

©. Were any of them new? 

A. The two lower ones were absolutely new, and 
the third one on top, to protect the others, had al- 
ready made one voyage. 

QO. What was the condition of this third tarpau- 
lin? 

A. It was in good condition, too; it was water- 
tight, just the same. 

©. When was the Babin Chevaye built? 

A. 1901, the same as that. 

Q. What is the life of a sailing vessel as a first 
class sailing vessel; how long is she ordinarily rated 
lendmuincte class vessel: 

A. From fifteen to twenty years. 

Q. Is she ordinarily used after the expiration of 
fifteen or twenty years as a sailing vessel of any 
other class? 

A. Yes, she can go down into second or third 
class; all depends on th econdition she is in and 
whether the repairs prescribed by the Bureau Veritas 
have beenvexecited: 

Q. How was this vessel manned when she left 
Antwerp in February, 1909? 

A. Twenty-five men, all told, among whom three 
officers, two boatswains, one mechanic— 

(Oh (Cais DeMINeT B 

A. Well, the man who runs the donkey engine, 
engineer, sort of engineer-carpenter, and the balance 


are sailors, and one novice, or one layman, you might 


say. 
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‘OQ. Apprentice? 

ee Oneapprentice, yes. 

©. State whether or not these men were compet- 
ent to perform their several duties. 

A. Yes, they were all good sailors and capable of 
doing their duty. 

Oe Was the iirst mate a competent mavigator? 

Pweme@es ie adeeiicence Of deen sea captain. and 
I believe he had navigated for fifteen years. 

Q. What can you say as to the second mate? 


A. He was authorized—had a license to navigate 
sailing vessels on the French coast; a certain distance 
from shore, according to the prescriptions of the law 
he was in command. 

©. Was he qualified and capable of performing 
the work which fell to him on the voyage in question? 

A. Yes, of course. 

©. Did the ship carry—well, he has stated she car- 
ried a carpenter. What can you say as to the quali- 
Memwons Onume Carpenter ° 

A. For years he had worked in different ship- 
building vards where he was principally employed as 
caulker and for the last years he has taken to naviga- 
tion. 

Q. Did he know his business? 

meeey es, very well. 

©. State whether or not this complement of of- 
ficers and crew was adequate to the proper navigation 
of the vessel. 

A. Thad one man more than is generally required: 


twenty-four is the usual requirement. 
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Q. Would twenty-four have been sufficient ? 

A. Yes, that would have been sufficient. 

©. How was the Babin Chevaye equipped for this 
voyage? 

A. Had on board the chain, anchors, lie shears 
sails and all the necessary material required to make 
repairs, substitutes for the pumps and_ supplies to 
last one pear. 

©. What was the condition of the pumps? 

A. They were in very good condition and of the 
latest model. 

QO. State whether or not she carried ftiel ferme 
use of the donkey engine and for other purposes. 

I had thirty tons of coal. 

State whether or not that was sufficient. 

LOSS sansa 

State whether or not the vessel was supplied 


0 PO > 


with whatever was needful to her navigation and the 
proper care of her crew. 

A. Yes, I gave the orders myself in Antwerp to 
put enough material to replace and provisions on 
board to last me one year. 

‘Q. Do you know how the cargo was stowed on 
this voyage? 

Be ES. 

Q. Will you examine this book and state what 
that is? 

A. It is awecord of the tally clerk employedsamd 
paid by me in Antwerp, containing all the cargo taken 
On board there trommday toraa, 

Q. Please state whether thg portions of the cargo 
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Hiiieareinarked “Enirepont were actually in  be- 
tween decks on that vessel? 

A. Everything that is marked “lntrepont” was 
put in between decks. 

©. I call your attention to the last item noted in 
this little book, 940 barrels of cement, and I will ask 
you where that portion of the cargo was stowed? 

A. No doubt, or undoubtedly, it was put in be- 
tween decks, because it was the last item that was 
loaded, and it was impossible to put anything further 
in the hold, as it was absolutely filled. 

Ore ec ont tcitiom to an itent fotnd om the 
second page of the book, entitled Cleveland and Sili- 
cates and Ormsby, and I will ask you to state how 
much of that iron, pig iron, was stowed in between 
decks, if you know? 

A. You want to know where that was? 

Om efes, I vant to Kiow how imich of those ites 
was in between decks. 

A. According to the note behind—in the column 
behind—the weight, it says, two and three entreport, 
which I interpret and I remember very well at the 
time, were about 250 tons between decks and 50 tons 
in the hold. 

Oe ls tat pie iron? 

we eos cltat is pio iron. 

(eelewiieask you to exantine Claumani $ Exhibit 
1 and state whether that is an accurate plan of the 
stowage of the vessel. 

[eels dead plan nade by the tally clerk at Ant- 


werp and handed to me before the sailing of the ves- 


60 Meyer vs. 


sel—handed to the first mate. 

Q. State whether or not it is an accurate plan of 
the stowage of the vessel. 

A. As far as the merchandise goes it is correct, 
but I don’t quite remember the exact quantities. 

Q. Do you remember how much of the pig iron 
was in between deck. 

A. About 250— 

Mr. WOOD: I object to the witness answering 
from that document, which is papers simply handed 
to him by another person. He is reading or refresh- 
ing his memory from it, which I don't think is com- 
perent. 

COURT: If he knows, of his own knowledge. The 
tally clerk testified to this. 

Mr. McCAMANT: To this last question I think 
perhaps that objection is well taken. What [ am try- 
ing to do is to re-enforce and corroborate the testi- 
mony of the tally clerk, and I think the Captain is 
able, in a general way, to do that. 

Q. Captain, where was the whiskev loaded on this 
vessel with reference to whether it was nearer the 
lower hold or nearer between decks? I suppose per- 
haps counsel will object to your testifying from the 
record aside from your recollection. 

Mr. WOOD: I thought he was going to point out 
the place. 

Mr. McCAMANT: It appears perfectly plain 
inene: 

A. It was stowed in a special place in the lazar- 
ette, which is closer to the deck than it would be to the 
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hold. 

©. How did it vary from the Ievel of the between 
decks—from the bottom of the between decks—how 
did the place where the whiskey was stowed compare 
with the level of the bottom of the between decks? 

A. Half ways between the bottom of the ship and 
between decks—the bottom of the between decks. 

Q. Approximately how much of the cargo by 
weight was in between decks, and how much in the 
lower hold? 

A. At my first caleulation in Antwerp, I found 
960 tons in between decks, and 2020 in the lower hold 
—French tons. 

Q. Did you ever have any occasion to revise these 
figures? 

A. No, it always remained the same. 

©. State whether or not the book which I have 
handed you is an accurate statement of the cargo car- 
ried by the vessel? 

A. That book contains the entire cargo, and was 
the weights, according to the loads and receipts at the 
time of taking them on board. 

Mr. McCAMANT: I offer in evidence, the book 
identified by the witness. 

Mr. WOOD: I object, and would like to ask a 
question or two about it. Did you make this book 
out yourself? 

ENO: 

Mr. WOOD: Where did you get it from? 

wee Oitestally cletl<, 

Mi WOOD: At what time? 
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A. When the vessel sailed from Antwerp. 

Mr. WOOD: When did he make it out? 

A. From day to day as the loading had proceed- 
ed. 

Mr. WOOD: When you say it is a correct state- 
ment of the cargo, you mean that you suppose the 
tally clerkigotem correctly, dovyour 

A. I said that the weights were correct, Maceands 
ing to the loading receipts. 

Mr. WOOD: How do you know? 

A. Because every loading receipt giving the 
weight, the weight was put on that book as the 
item. 

Mr. WOOD: Do you remember what cargo was in 
between decks? 

A. More or less, practically sure. 

Mr. WOOD: Independent of this book you re- 
member it? 

A. Yes, I know the entire cargo that was in be- 
tween decks, but I don't remember the exact weights. 

Mr. WOOD: Except as given in this book? 

A. I don't know it by memory. If 1 would look 
at the book, I would know. 

Mr. WOOD: Without going further, I object to 
this book if offered even with the tally clerk onmiie 
witness stand, because I hold it would be a memo- 
randuim from which he could refresh his menvans 
but not put the book in to speak for itself as a witness. 
And I object to it with the captain, because it is not 
even his own memorandum. He is evidently relying 


on it for the statements he is making. 
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COURT. Letit bea@dmitted subjecteto that-objec- 
lige Mewasadentimed by the tally clerk. 

Mr. McCAMANT: No, it is another book, but the 
two books were both made out by that man at the 
Same tiie. 

Book marked “Claimant's Exhibit 4.” 

Mr. WOOD: I didn't know another book. Is there 
another attached to his deposition ? 

Mir McCANPANT: Yes. 

Mr. WOOD: We make the same objection to that. 
He can refresh his memory from it, but cannot put 
it in to speak for itself as a witness. 

©. Would it be possible for any very great mis- 
take in the weight of this cargo to escape you, Cap- 
feuynn 

Mr. WOOD: Objected to as incompetent. That 
would be a mere opinion. 

COWRT > Letmtiny answer. 

A. No, I don't think so. 

Q. State your opinion with reference to the dis- 
tribution of this cargo between the between decks and 
the lower hold. 

A. You mean in general? 

Q. No, on this particular vessel—on this partic- 
ular voyage. 

A. According to my experience, I considered the 
cargo well loaded, and that about one-thrrd was in be- 
tween decks, and two-thirds in the hold, and that the 
weights were properly distributed so not all the heavy 
cargo was in one point. The iron had been protected 


by wooden boards, and to separate the coke from the 
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other merchandise, I had built two solid bulkheads, 
and where the seed was loaded, | had put sacks 
for protection; and to assist me I had taken Captain 
Baines, a surveyor. My first mate was all the time in 
the hold. 

Q. If it had been found when the vesseli@amare 
sea, that the stowage was improper, as to the distribu- 
tion of the cargo between the between decks and the 
lower hold, would it have been possible for you to 
have moved any portion of the cargo, or stores, so as 
to have relieved against any error in that regard? 

A. Icouldn't have done anything with the cargo, 
but I could have done something with the provisions 
and the coal. I had 20 tons of water, 30 tons of coal 
at the botom of the hold, and about 15 tons of pro- 
visions, which could have been put in between decks 
if it had proven that the ship wasn't properly loaded. 

©. Where were those 15 tons of stores, as it was? 

A. The 30 tons of coal were in the hold forward, 
and the 20 were in the center, and the provisions were 
in the same place as the whiskey was. It would have 
been a difficult job to have removed the watemaiman 
had proven necessary, because [ had a distiller to get 
tid of it) to ser itoun 

©. Asa matter of fact, how did the shipmniagieame 
when she got to sea? 

A. She behaved very well, and I never discovered 
anything abnormal. 

©. fi there had been an improper distributionmen 
cargo as between the lower hold and between decks, 
would you have found it out in the way in which the 
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vessel navigated ? 

A. Yes, by various causes. First, by the rolling, 
and second, by the way—or of course the ship would 
take contrary to the course given by the rudder, be- 
cause when a vessel is properly loaded, it is easy to 
keep her in Her course. 

©. Was there in fact any indication from the way 
the vessel navigated that her cargo was improperly 
distributed? 

A. None whatever. 

©. Incase a mistake is made in the distribution of 
thercareouwliclhinmistawe is tlhemmore seriols—tomput 
too much or too little in between decks? 

Ee ccordine fo my expemence, [ypnefer to Ime 
more in the hold then in between decks: particularly, 
also, because the provisions are more or less in the 
hold, and as they are being used up, the weight in the 
hold gets lighter, and the effects of the sea on the 
ship are less serious than if she is loaded heavier in 
the hold than if she had more cargo in between 
decks. 

OQ. How were the seams on the poop deck calked 
when the vessel left Antwerp? 

Peo tiean what condition tlhe Seamme were 
in? 

©. No, what material were they caulked wath? 

A. They were caulked with oakum and putty. 

©. State what is the proper material forthe caulk- 
ing of the seams of the poop deck. 

eis ccucitallsmeit tosthercaptaimeand, in any 


Gpimen | preicr to have putty, 
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QO. What effect did the heat in the neighborhood 
of the Equator have on the caulking on the poop 
deck? 

A. When we passed the Equator, the wood dries 
out, and the putty gets dry and sometimes some small 
leaks are caused, which are repaired; and, if we iad 
pitch on there, the heat would melt this, and there 
would be nothing left at all. It would be all running 
over the decks. 

‘Q. What happened on this particular voyage, 
with reference to the seams of the poop deck, when 
the vessel got in the neighborhood of the Equator? 

A. I discovered a few leaks which I had repaired 
atter tlie rains were over. 

QO. What was the condition of the vessel after 
this—what was the condition of the poop deck after 
tiese repairs hadibeen made? 

A. Water tight. 

QO. What had been the condition of the weather 
prior to the time when these repairs were made? 

A. I had had normal weather and very warm mear 
the Equator. 

©. Had you had any storms prior to that time, 

Ee No: 

QO. Had there been any indication that the veseml 
was leaking up to that time? 

A. No, none whatever. 

QO. Under whose direction were the log books of 
the vessel kept on this voyage? 

A. By my two mates—the first and second mate, 


and it was O. Ad every nightipby me. 
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Om Did@you always read over the record in the 
evening before approving it? 

A. Yes, certainly. 

(Oe idedidis7ou read itover every night? 

Pu aaes: 

©. Are these tlte log books of the Babin Chevaye 
on that voyage? 

em. Yes. 

Q. Refresh your memory, if necessary, by the 
records contained in the log books, and state what the 
condition of the sea was on the 18th of April, 1909. 

Mr, WOOD: We object to the use of the log books 
to refresh his memory, as I believe it is established 
that the log book itself, in the first place, cannot be 
introduced on behalf of the ship, as it is a self-serving 
declaration, although it may be used against her, and 
it cannot be used as a memorandum as now attempt- 
ed, to refresh the memory, unless it was made by the 
witness who is on the stand. In other words, these 
log books were made by his officers, and I do not un- 
derstand he can take their entries, and practically 
read them into the record. 

COURT: I understood him to say he verified them 
every night, and knows them to be correct. 

Mr. McCAMANT: And the Journale de mer is 
here signed in fact by this witness on each record. 

SO OR. Si think he can use it. 

Mr. McCAMANT: I think he should use this to 
refresh his memory. No man could carry in mind, 
after a lapse of two anda half years, the weather and 


sea conditions on a particular day. 
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COURT) Well@lictcan testitys 

©. The condition of the sea on the 18th of 7agam 
1909. 

A. Bad weather, running sea, violent lowering. 
The deck is constantly covered with water, and try to 
change the course of the vessel by changing the sails 
so as not to roll so much. 

O. What was the latitude am tiat tint: 

A. 43 degreeds south. 

©. What was the condition of the sea onmiie 
Benin Git Lsjore ly Wo 

A. Strong wind from the east, southeast. The 
waves continuous, would ship on the vessel. The ves- 
sel continuously ships waves. The deck is constantly 
full. 

QO. What were the conditions on the first of May? 

A. Very bad weather. The vessel experiences st- 
vere strain on account of the condition of the sea. 
Violent rolling, causing fears for the safety of the 
cargo. The deck is constantly swept by seas. Vessel 
strains very much, both in masts, rigging and sails. 
The barometer sinks two degrees, which is very rare; 
two degrees an hour, which is considered very rare. 

‘QO. What was the condition on the 2nd of May? 

A. Sudden change of wind, violent rolling, and 
the deck is continuously covered with water. 

©. What indication did the pumps give, if any- 
thing on this day, as to whether the vessel had, up to 
this time, leaked any? 

A. So far puinps are always cleat, accordiomee 
the books. 
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©. What did that indicate as to whether the 
vessel had leaked any up to this time? 

A. No, it indicated there were no leaks. 

Oe Viitmewere the conditions on thesfiourth of 
May? 

mo 10 Pie a storm is blowing; the vessel be- 
haves very well, in spite of the fact that the deck is 
constantly covered with water. 

©. What was the condition of the wind on that 
divae 

A. The weather was very strong, quoted here as 
Mmiewinemaiimum being twelve. 

Q. That is the wind? 

A. The wind was very strong, and is quoted here 
as mine, showing the deeree of stren@th of the wind, 
the maximum wind being generally twelve. 

Q. What were the conditions on the 5th of May? 

Peete stOrmecontinues, acd | anv obheed 10 tale 
sails in. The deck is constantly full, from starboard 
fompory side, At > P.iM., the storm increases in vio= 
leneewceamis very hiel, and the seas cover the deck 
trom one end to the other, and, in order to avoid ac- 
cidents, I am obliged to let the ship sail with the 
waves. 

QO. What were the conditions on the 6th of 
May? 

A. Two days before it had been storming right 
along, and I was sailing under— 

Q. 6th of May f am now asking about. 

Interrupted: Well, [ don’t remember now the exact 


Sanilice 
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Mr. WOOD: You don’t remember the English 
word for the sail? 

COURT: What do you mean? 

Interrupted: Well, he said exactly what sails he had 
up. 

COURT G2mm, ou tell’ 

Interrupted: I believe [ can tell it from my errors 
or protest book, because I translated it from there. Is 
He shh) Weeire 7 

Mr. McCAMANT: I don’t think the sails are 
tiene. 

Interrupted: Unless I get the sails exactly cor- 
rect, it might be wrong. 

Mr. McCAMANT: I don't care particularly about 
the number of sails out. 

A. The sea was literally mountain high. Decks 
were absolutely covered with water, and I couldn't 
tell whether the vessel was taking on water from one 
side or the other, because the water was running all 
Over. 

©. At seven in the morning what happened? 

A. The wind is blowing a gale; the break water 
on the main hatch is carried away by the sea. 

©. Was that the break water which you ¢@me 
structed yourself on taking command of the ves- 
selx 

i Nes: 

Q. Did this—did the washing away of this break 
water, let water into the main hatch? 

A. No, because the tarpaulins remaied—they 


were still there. 
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Q. What effect did this sea have on the vessel? 

A. Considering the condition of the weather, the 
vessel behaved very well, and answered the helm. 

©. How were the pumps? 

A. The pumps were clear. 

©. Proceed and tell what happened on that day 
and what the condition of the sea and weather was 
from time to time. 

A. Tnever saw such a strong wind, and high seas 
as on that day. At noon there was a let-up of the bad 
weather which made us hope that the storm would 
abate, but about 3:20 P. M., the vessel was caught by 
two tremendous waves. The first one didn't hit the 
vessel, but lifted the bow so far out of the water that 
the stern went out—went way down into the water, 
and the second wave at that same moment, landed on 
the poop deck, broke in the steering box cover, broke 
a few spokes in the wheel, smashed the door of the 
chart room, and also the wall in between the stair- 
Gasc and the chart roem, carried away everything 
tiemeryas in the chart room, maps and everytling 
movable, and I had just entered the chart room five 
nunutes before, and so I was swimming around in the 
chart room. ‘The water descended the staircase, and 
covered all the quarters and the saloon with a foot of 
moc Ile two inen that were at the wheel were 
earricd away, Gallen and Jaoeum. Gallen was found 
a little ways off—Gallen was found a little ways fur- 
ther on the deck with his arm broken. The second 
mate was swept over the entire poop deck, and re- 
covered at the bottom of the staircase with a broken 
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leg. The carpenter, Quelen, was also carried away, 
and was found near the rail with already two legs 
overboard, and just—and he was assisted just in time 
by another sailor, who was Riou—who was standing 
near the chart room. He had his jaw sinashed. For- 
tunately the first mate, the first boatswain, who stood 
near the wheel, grabbed the steering wheel, because 
otherwise all of us and the ship would have been lost. 
And as soon as I could get out of the chart room, I 
had the other men of the watch called so as to assist 
him, and I discovered that two men were missing, 
and after consulting with the entire crew, it was de- 
cided that it was impossible to save the two men, and 
as soon as I was able, I—a few hours afterwards, as 
soon as I was able, I had the water removed from 
the quarters and the saloon, but there was so much 
water in the sail room that it had already leaked down 
to the between decks. 

Q. Will you point out on Claimant's Exhibit 2 
how the water went down from the chart room into 
the sail room, and from the sail room into the car- 
go? 

A. The water came over here, over the poop deck, 
stove in the door of the chart room and the wall, went 
down the staircase, and there was one foot here; in 
the aft quarters was one foot of water. The water 
went down the little hatch in the sail room, and got 
into the between decks, and it has dispersed itself ov- 
er the entire between decks, over the steel, because in 
between decks, there is a large plate of iron to rein- 
force the vessel, and the water has followed this plate 
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further than half the vessel—the middle of the ves- 
sel 

QO. The plate of iron you speak of is m the ves- 
sel for what purpose? 

A. WDomeumience, togcurenethen the vessel 

QO. State what the hatch leading down into the 
sail room and the store room is used for? 

A. Nearly every moment we have to go down 
their—either for provisions or for sails, or for ma- 
terial to make repairs, and at the time that this water 
came down the hatch—came down the staircase—one 
man had just opened this little hatch and was down 
there to get something to repair the sails that had 
been torn, 

(> Is it possiblewimulie pe tctical mavicamenor cine 
a vessel as the Babin Chevaye, to keep that particular 
hatch battened down? 

A. No, we couldn’t do that, because we have to 
pass through it too often, and it is very seldom that 
any water would go down there except in case of an 
accident. 

©. What was the construction of the wall Mand 
door of the chart room prior to the time when this 
storm was encountered ? 

A. The door and wall were in good condition, and 
in the eight or nine years that the vessel had been at 
sca, tircre liad never been any damage done to it. 

©. What was the condition of the wheel house 
prior to the time that this storm was encountered ? 

A. Very good condition also, and additionally se- 
cured with ropes, tied down. 
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QO. What did you do with reference to repairing 
the damage to the wall and door of the chart room? 

A. I made a strong door which would slide back 
and forth, and the inside wall I have not repaired be- 
cause—I repaired that temporarily with sails to be 
able to show the damage done, to the receivers of the 
Cargo: 

©. I didn't understand. What does he mean by 
that? 

A. It was on the inside, and consequently was not 
absolutely necessary to repair that, and I only repair- 
ed it temporarily. 

©. How soon did you make the temporary repairs 
that you speak of? 

Leeeext day: 

©. When you got the sails door constructed, what 
was the condition of the wall of the chart room as to 
whether it was water tight, and would keep out the 
sea? 

A Sou mean the wall and the deor- 

©. The wall and the door. I[ think vou said the 
wall was damaged. 

A; Oni the mere: 

QO. What was the condition of the door of the 
chart room? 

A. Itis very seldom that water is slippedsom tlie 
poop deck, but as it was, it was properly repaired, 
but probably not absolutely water tight. Couldn't be 
absolutely tight, because the door had to be removed 
once in awhile, whenever anybody had to pass. 

OQ. Was it possible for you, under the conditions, 
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to make any better repairs than you did? 

A. No, not while at sea. 

QO. Now, what were the conditions on the 7th of 
May? 

A. The weather improves a little, but the seas 
are still so high, that it is impossible to gain any 
headway. Wineésvessel is rolling to such an extent, 
that fear is entertained for the safety of the sails. 

©. Was an inspection made of the masts and rig- 
ging on that day? 

A. The 7thoitian, cow say: 

Ores 

Wes) weucplaccd the broken staysand inade 
ai examination in the masts. 

Q. What were the conditions on the 8th of May? 

A. Gales, considerable rolling. The weather—the 
vessel strains very much, as well as the rigging and 
the masts. Obliged to sail with the wind behind, on 
account of the condition of the sea and of the wind. 
The deck is absolutely full. During the entire day, we 
had to sail with the wind from behind for the safety of 
the vessel. 

Q. What did the pumps show on this day? 

A. The pumps show an increase of five centi- 
meters water in the hold. 

(). Five centimeters is how many inches? 

ligmenpretcer: “Ybout ome and a lali Wihinic 

\. Tt is impossible when the vessel is rolling as 
she did at that time to get at the exact quantity of 
(reieitiwot tle water in the hold} theeause the entire 


pump is naturally soaked at the bottom with water, 
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and it is impossible to get at the right height in one 
place. 

‘Q. What were the conditions on the 9th of May? 

A. The same kind of weather, the vessel strains 
heavily, rolling, and a few seas are shipped. 

Q. What were the conditions on the 10th of May? 

A. The weather is improving considerably, the 
wind has let up, but the vessel still suffers from se- 
vere rolling on account of the mountain-high seas, 
which strain the vessel. On that day, we visited the 
hold, and found five barrels of cement loose. 

©. What was done with reference to these bar- 
Pelsol ecient 

A. We have re-stowed them, and the entire after 
end of cement discovered to be wet. 

Q. What were the conditions on the i2th of May? 

A. Weather awful. Very heavy sea, taking the 
ship from the side, and straining enormously the 
masts and the rigging. Violent shocks felt through 
the heavy rolling, shocking the ship from the stem to 
stern. The deck is completely full. 

Q. When you say the deck was completely full, 
what do you mean? 

A. I mean by that that the deck was entirely cov- 
ered up to the bulwarks, and that water runs over the 
hatches, and that the deck—that the vessel ships wat- 
er from the lee sideyasmx ell as tromerrenort side 
what do you call that? 

Mr. McCAMANT: The wind side. 

A. The wind side. At 11 A. M., it 1s impossible 
to continue our course. We steer with the wind. 
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O. What was the condition at 1 Poe iien on chiat 


A. Weather awful. I just mentioned that. 

OQ. What was the condition at 9 P. M. on that 
day? 

A. A jump of the wind from west to northwest, 
and on account of the change of the wind, the vessel 
shipped some water. 

(©. What happened to the railing of the poop lad- 
der? 

A. The poop ladder was carried away as well as 
the covers of the life boats. The third tarpaulin of 
the main hatch was carried away, and also the tar- 
paulin of the man hole of the pump was torn anovGl (Cau 
ried away. 

©. How about the other two tarpaulin on the 
main hatch? 

A. Those remained intact. 

Q. Did they remain water tight? 

A. Yes, certainly. 

©. What happened to the port side of the deck 
house? 

A. The deck, you say, the deck house? 

OQ. The port side of the deck house, the 12th of 
May. 

A. Oh, the port side of the dcek house was entire- 
lydented in, tes 

OQ. What was the construction of this side of the 
deck house prior to the storm? 

A. She was in good condition, and one centimeter 
—no, one-half centimeter, I think—one-half centimet- 
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er thick of steel and reinforced with additional iron. 

©. What was the condition of the railing of the 
poop ladder prior to the time this storm was encount- 
ered? 

A. Very good shape, built of good wood. 

Mr. McCAMANT: If counsel and Court will al- 
low me to have the captain step aside, and call Mr. 
Barnes—I do not like to detain him. 

(Witness temporarily excused.) 

RALPH F. BARNES, a witness called on behalf of 
the claimant, being first duly sworn, testified as fol- 
lows: 

Direct Examination. 

‘Questions by Mr. McCAMANT: 

Mr. Barnes, what is your occupation? 

A. A Deputy Collector of Customs. 

Q. How long have you been in the Customs 
House? 

A. 14 years. 

Q. Have you with you the manifests of the Babin 
Chevaye, filed in the Customs House on her voyage 
which terminated in August or September, 1909? 

AS NYeswsir: 

QO. Will you produce it? 

A. Iwill 

Mr. McCAMANT: I offer in evidence, your Hon- 
or, the manifests, and ask leave to substitute copies 
for the original. . 

Q. Could you furnish us witha copy of that blank, 
Mr. Barnes, or have you no blanks of that class in 


your office? 
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A. iwiliscertity avcopy if you prepate it. dou 
may have permission to make copy. We donot make 
copy. 

Mr. WOOD: We object to that as immaterial and 
incompetent. 

Mr. McCAMANT: We offer this to show the in- 
sufficiency of this as a foundation for the testimony 
which Mr. Tucker gave with reference to the weight 
and distribution of the cargo. 

COURT: Offerimiomivhatever itis worth, That 
is the ship’s manifest ? 

Mi. McCAMANT: Yes. 

Mr. WOOD: No, the Customs House manifest, 
for 1mporting purposes only. Here is the ship’s mani- 
fest iere: 

Mr. McCAMANT. Isthamtieone Mr Tucker re- 
femme to: 

Mr. WOOD: Yes. That is the Customs House 
manifest. 

Mr. McCAMANT: Well, I ask leave to introduce 
UhicncOpiy, 

QO. Now, Mr. Barnes, will you state what articles 
on that manifest would be weighed by the Customs 
House for the purpose of determining duty? 

Mr. WOOD: We object to that as incompetent. 
He should state which were weighed, not which 
ought to have been weighed. 

Q. Well, which were weighed, if you know? 

A. Do you mean to go through the entire mani- 
fest? 

Q. Yes, there are only a comparatively few items 
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there—fifteen or twenty. Which ones were weighed? 

A. Ido not know that I can tell off-hand to an 
absolute certainty, all the articles that were weighed. 
You realize there is a change in tariff, you knom 
This came in after the change in tariff went intovéer 
fect. All or a part of the cement was weighed = Wiie 
angle bars, channels and beams, the pig iron and 
coke, the mustard; all the iron was weighed. 

Oy ssn mje else> 

A. Not Having a copy of the tarit with miesiade 
not recall the rates of these items here, Mlr. \IcCam- 
ant, and 1 couldnt swear that 1s all. J think cima 
powder is double off, and I think ocher is, although it 
may be 30 per cent. ff I had thought, | would have 
brought a tariff book along, and would have been 
able to tell you, but that is the heavy part of the car- 
go. 

©. Allof that you think was weighed? 

A. lLTameertain of it. I donot wish you to under- 
stand all of the cement was weighed. We weigh only 
tel per Celt on wmescemrent. 

Cross Examination. 
QOmestions bye Mr WOOD: 

Did you weigh it, Mr. Barnes? 

Ay Nowsin. 

©. Were you present when weighed? 

A. No, sir, | orderedmiteveiched, 

Q. You don't know whether it was weighed or 
not, but you assume that your instructions were car- 
ried out? 

A. JI have in the office the report of the man who 
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did weigh it. 

Mr. WOOD: I object to this as entirely incom- 
petent. 

COURT: Let it stand for whatever it is worth. 

©. WHliyenteave 11 until the end of the tral: 

A. Not tnless the |tidge orders it. Our melles 
are that office documents shall not be left outside. 

Mr. McCamant: I suppose the only remedy, your 
Honor, would be to read it into the record, and I do 
not like to take the time to do that. 

COURT: SWormliaven ta copy of it? 

Mr. McCAMANT: No, your Honor. 

Mr WOOD Se lccanmmake a copy of itit the Cont 
admits it, and you can get it. 

Mr. McCAMANT (To witness): You say your 
regulations forbid you to make a copy? 

A. Do not forbid it, but do not require it, and we 
don't make copies of documents of that sort. We cer- 
tify copies that may be made in the office. 

Mr. McCAMANT: I am trying to find an easy 
way, Mr. Barnes, to comply with your regulations. 
Is there some one down there who would be willing, 
for compensation, to make a copy which can be sub- 
stituted for this original? 

A. Send any one down. They can make the copy, 
and I will certify it is a copy. I suppose there will be 
no particular objection to leaving it if I can have it 
back tomorrow, but in the custody of the Court. 

COURT: You canleave it with ihe reporter. 

Copy of manifest “Claimant’s Exhibit 5.” 

(Witness excused.) 
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CAPTAIN't JOSEPH LEBAUPLN Resuniesmilre 


Staaia. 
Direct Examination Continued. 


(Questions by Mr. McCAMANT): 

Q. Captain, what was the weather on the 13th of 
May? 

A. The sea was still high, and the rolling contin- 
ues, and the deck is completely flooded. 

Q. What were the conditions on the 20th of 
May? 

A. The weather is fairly good, but the rolling is 


very severe, because the night before we had a big 


storm. 
Q. What was that day I asked? 
A. The 20th. 


©. I didn't ask about the 14th of May, I believe: 
did? 

Mis Vy OOD: §No, you didnt. 

‘OQ. State what the conditions were on the 14th of 
May? 

A. The weather 1tmproves considerably, and we 
can get on the deck, and as soon as this was possi- 
ble, I made an examination of the vessel with the of- 
ficers of the watch. The cement of the stanchions 
around the main hatch was broken, and the bulwarks 
have been stove—have been bent toward the main 
hatch, and the majority of the rivets of the stanchions 
have been broken in this particular place. One had 
entirely parted, causing considerable leak which had 
made an opening there during the 48 hours, during 
which time the storm lasted. 
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©. What had been the condition of the decks with 
reference to the washing of water during that 48 
hours? 

A. During this 48 hours the decks were complete- 
ly flooded, and it was impossible for anybody to be 
on deck. 

©. Would it have been possible to make any re- 
pairs prior to the time when this examination was 
made? 

A. It was impossible, and besides [ didn't know 
Ol account of iinet, cet on thedece 

QO. What did you do when you found the rivet 
missing? 

A. I closed it up immediately with wooden peg, 
while at the same time, I had a new rivet made; and 
after by visit on the deck, I went down into the hold. 
We have discovered several leaks as a result of the 
straining of the vessel. Among others, that the riv- 
ets at the foot of the stanchions and around the foot 
of the hatches, and also of the deck house; and be- 
cause we couldn't even descend into the hold—and 
where the leaks were at the rivets, I had those sur- 
rounded with hemp lead and hammered the lead 
down Atter | had them retightemedmeseveral bartels 
of cement, which had gotten loose, were restowed 
and refastened; and I also discovered that afew cases 
of whiskey had become wet, and an increase in the 
water in the pump. 

Q. Did you work the pumps? 

A. Yes. Yes, on account of the rolling of the ves- 
sel, I couldn’t yet discover any more than 15 or 20 
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centimeters, and the next day when the weather was 
lying straighter, didn't roll so much, I found 20 cen- 
timeters. So, with the entire crew, I had as much 
water pumped out as possible, and because I couldn’t 
get enough water out of the hold, I had the donkey 
engine hghted—the fire—so as to pump the water 
out with that. 

QO. Did you sticceed in getting the pumps clea 
eventually ? 

A, Yes, om@the 18th of May, the pumps “were 
clear. 

QO. Now, generally, what was the weather be- 
tween the 14th of May and the 20th of May? 

A. Well, that is the same weather. We had about 
two or three severe blows during the week. 

‘Q. State how the weather which you encountered 
between the 29th of April and the 20th of May coim- 
pared with other weather that you had struck in your 
experience as a seafaring man? 

A. As far as | am personally concerned, [ never 
saw such severe weather, and such severe storms, and 
high seas as on that trip, and particularly during such 
a long time, and all the men on hoard agreed— were 
of the same opinion. 

QO. Well, what the other men said will not be 
competent. State whether or not these weather con- 
ditions were the ordinary stress of weather that a 
ship ordinarily expects in making that voyage, or 
whether they were other and different from the ordi- 
nary conditions. 

A. It was a bad series—a continued series of bad 
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weather. And I never saw it last so long, at one 
stretch 

©. Now, when did the vessel get to Hobarttown? 

A. 29th of May. 

QO. What was done with the disabled members of 
the crew? 

A. The three men that were injured were immed- 
lately taken to the hospital. 

©. Whiat was done with reference to repairs on 
the vessel when she reached Hobart? 

A. As soon as the ship had thoroughly dried out, I 
tried the pumps, to find if they were clear, and other- 
wise how much water there was in the hold, and to 
fic Olt tM theremyaceamy imercase in tine =waver.0741) 
the rivets and stanchions had been repaired, and in 
order to examine the leaks in the deck, we had fire 
hose turned on the deck, and one of the mates was 
set down in the hold to see if there was any leaks, 
and in those places where any leak was suspected, or 
noticed, the deck was entirely recaulked in that place. 
All the hatches were opened to let the cargo, or let 
the hold dry out, and we restowed the cargo where it 
was necessary; the barrels that were loose were re- 
stowed. 

QO. When did you leave Hobart? 

A. The fifth of June. 

Q. What was the condition on the 9th of June as 
to the weather or the sea? 

A. Severe blow of the wind. The sea was very 
rough, and the vessel pitches and rolls, and the deck 
is constantly covered with water. 
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Q. What were the conditions on the 10th of June? 

A. Storm continues. The wind is blowing a gale, 
and the water is swept over the sea like steam or 
smoke. 

©. Over the sea or over the ship? 

A. Overthe sea. The vessel strains severely; the 
entire day the same condition. 

©. Was it possible to stay on deck that day? 

A. No. No, it-was impossible to be on deck. 

©. What,in a general way, were the conditions 
as to the weather between the 10th of June and the 
Ist of July? 

A. More or less the same condition a; before— 
severe rolling and heavy blowing and high seas, and 
about two severe—off and on a little good weather. 

OOF Dake thelveyage in general from Aninveanae 
Portland. and state how it compared in the stress of 
weather which you encountered, with other voyages 
which you have taken. 

A. It was the first time that I rounded Cape of 
Good Hope, and I came around Cape Horn sixteen 
times, and I never saw such bad weather as on this 
trip. 

QO. Which Cape is ordinarily more stormy to 
round Cape of Good Hope or Cape Horn? 

A. The Cape Horn route is the worse route than 
Cape of Good Hope, but as a rule, yonie@emihrough 
quicker. The bad winds last less. Cape of Good 
Hope you remain for three months in bad weather, or 
in bad winds. 

Q. When did you arrive at Portland at the end of 
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that voyage? 

Interpreter: Fle hasn't got the last log book. Have 
you got it? Or no, the last log book, | think remain- 
ed on the ship. 

Pepeelieve tae 2Z0tltot aueust, 1909) 

‘Q. Did you carry a cargo in the Babin Chevave 
from Portland to Europe, when you left in the fall of 
09: 

A. Yes, full cargo of wheat. 

Oo ne wihitecondition cide haimear co tndve ates 
destination in Europe? 

A. Splendid condition. 

©. Did you carry a cargo from Europe to P<. 
land on the next voyage of the Babin Chevaye? 

A. Yes, cement for Meyer, Wilson & Company. 

O. These same libeliants: 

A. Yes, the same receivers. 

Q. In what condition was that cargo when it ar- 
mivedan Portlagial: 

me Very good condition! beheve tha clainmnyas 
made for only three barrels, and without having 
any wet barrels. 

@ Did you carry acareo on the Babin @hewye 
on the return trip to Europe from that time? 

fee \ eS, Again a cargo of wheat. 

‘OQ. What condition did that cargo arrive at its des- 
tination in Europe? 

A. Also in splendid condition. 

©. What Cape did you round on these voyages that 
T have last asked you about? 

A. Yes, Cape Horn each voyage. 
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QO. Cape Horne each voyage. Captain, what was 
the condition of the iron and steel in the cargo of the 
Babin Chevaye on the voyage in question at the time 
the vessel received it, if you know? 

A. More or less rust, but the rust was of such a 
nature that im passing over it saith your hand 
would wipe off. 

Q. Have you the original protest, Mr. Wood, that 
was given to your agents at the time? 

vii. VV OOM 1 think so. 

Mr. MWecCAMANT: Or will you admit that ism 
translation of it? That is all I want. 

Mr. WOOD: Yes, I admit the translation. I ob- 
ject to it, though, as incompetent, immaterial and ir- 
relevant. 

Mr. McCAMANT: You admit that this is the 
translation of a protest that was left with your agent 
at Antwerp by the master of the Babin Chevave, at 
the time this cargo was loaded, do you? 

Mr. WOOD: Not an admiralty protest, but the 
legal protest or objection made. I object to, it, how- 
ever, as incompetent, immaterial and irrelevant. 

Mr. McCAMANT: You don't object to the traas- 
lation going in instead of the original? 

Mr. WOOD: No, not at all. Here is the original. 

Mr. McCAMANT: I don’t care, if we have the 
translation. I suppose this captain doesn’t know 
about that, for it was his predecessor in interest. It 
wasn’t Captain Lebeaupin. 

Protest marked “Claimant’s Exhibit 6.” 
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Gross) Examination. 


(Questions by Mr. WOOD): 


> iO 


x 
—s 


PO) OS) OU Se ee 


Gapenn, how oldare ou. 

Zo 

Are you living here in Portland now? 
VSS: 

How long have you been living here? 
About eight months. 

When did you quit the sea? 

About ten months ago. 

When did you first go to sea? 

In 1896—'95. 

In what capacity? 

As ship’s boy. 

And when did you become an officer? 
When I was 18 years old. 

After how many years’ service? 

It makes fiveand a halt or cix years. 
And what officer? 

I had charge of the watch, and under the sur- 


veillance of the captain and the captain and myself 


were at the same time on the bridge on the first voy- 


age. 
@: 
ie 
(O} 

tain? 
A. 


What would be the title? 
Second mate. 


And when did you become master, or cap- 


I was 24%4 years old when I took the com- 


mand of the Bayare. 


0. 


And how long had you been in service when 
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you took command of the Babin Chevaye for this 
voyage? 

Interpreter.) wom mean connmameE 

QO. Yes, this voyage in question at Antwerp; when 
he took command of the Babin Chevaye at Antwenmp, 
how long had his service been ? 

A. Eight years. 
©. Whe Babin Chevaye is a stéeliship, tsn 1 site 
135 a SS 
QO. Wooden decks? 
A. Yes, reinforced with iron at different places. 
©. How do you know her age? 
A. According to the papers on board the ship. 

Mr. WOOD: I move to strike out the captamme 
testimony about her age as incompetent. 

Q. When you took charge of her at Antwerp, how 


much cargo was in her, if any? 

A. About 450 tons, the stiffening. 

QO. What did the stiffening consist of? 

eel Ote 

QO. You were not present all the time that she was 
being loaded, were you? 

A. Not all the time, but I went on board about 
three times in the morning, and three times in the 
afternoon, or more, if required. 

Q. Without reference to any plates or diagram, 
can you give from memory where the beam or gird- 
ers or structural iron was stowed? 

A. All the flat iron was between decks from the 
main mast on. 

Q. From the main mast forward? 
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A. From the main mast forward. 

Q. Where were the beams—iron beams, girders, 
or structural iron? 

A. They were on both sides of between decks 
alongside the ship. 

©. Then there was no plate iron and no iron gird- 
ers, or beams, in the lower hold? 

A. Yes, of the structural iron there were also in 
the hold, but no plate iron. 

©. So that the structural iron was divided be- 
M@vecinine between decks amd the hold7 
Ves: 
About how many tons in the between decks? 


That is what I don't remember. 


OPO Pp 


Do you remember about how many tons there 
were all together, of the structural iron? 

A. No, I don’t know anything about it. 

Q. The bar or rod iron was in the lower hold for 
stiffening, was it? 

ee Yes, ilhey were im the holdiior stitening. 

©. In what part of the hold? 

A. Oh, exactly under the main hatch. 

Q. And right against the skin of the ship—the 
lowest part of the cargo? 

A. With wooden boards between it, so they 
wouldn’t be on top of each other. 

Q. Yes, but they were the lowest part of the car- 
go? 

A. Yes, absolutely at the bottom. 

Q. Was there any cement in the lower hold? 

A. Yes, on top of the iron and also the pig iron. 
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©. About what proportion of the cement was in 
the lower hold? 

A. I don’t remember any figures. I would have to 
consult the tally clerk's book. 

©. Well, would you say there was more than 
half? 

Py ivcomidm tsay that. 

QO. How was it stowed in the lower hold as to 
running fore and aft? 

A. Fore and aft there were two bulkheads to sep- 
Hite lene oles 

QO. Separate the coke? 

A. The coke from other merchandise. 

©. But I want to get the location of the cement 
in regard to whether it was in the after part of the 
hold or the forward part of the hold. 

A. It was in the center, because fore and aft was 
coke. 

(Cees tiarie a) Detweentdeekar 

A. In between decks the cement was forward, and 
the furtherest part ait, because in between weteuane 
other merchandise, the ochre, etc., forward of the 
main hatch. 

Q. After the big wave took you on the 6th of May, 
you said you found some of the after part of the ce- 
ment was wet. Is that true? 

A. Yes, I swear that. 

©. And where was this wet cement—in between 
decks, or in the lower hold? 

A. It was, of course, in between decks, because it 
was impossible to get down in the hold. 
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QO. Why impossible? 

A. Because it was absolutely closed and filled up 
—absolutely closed. 

QO. Was the lower hold filled clear chock up to 
the beams of between decks? 

A. No, there was some room leit. 

Q. But not enough room to get down on the car- 
go? 

A. There is no way of getting down into the hold 
unless | would have removed four or five tiers of ce- 
WCE. 

©. How much air space was left in the lower hold 
below the bottom of between decks? 

A. Pretty hard to say how much space, but you had 
to crawl on your knees to get through, and some 
times even absolutely fail to crawl through. 

Q. And how much—was the between decks filled 
chock-a-block up to the main deck? 

A. What I just mentioned referred to the _ be- 
tween decks. 

Interpreter: He apparently misunderstood. 

Q. Then I will have to go back and ask about the 
lower hold. Was there any air space left on top of 
the cargo in the lower hold? 

A. Yes, there was space. I don’t know how much 
space there was, but there must have been some space, 
because once in a while I could hear some of the bar- 
rels move. There was some space. 

Q. In your judgment, as an expert mariner, was 
there siiitieient air space lem@nwthettold to provide 
buoyancy for the ship? 
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A. Oh yes, there was plenty. There was plenty of 
space, and even in certain places, one could stand up 
erect, because the cement was stowed in different 
tiers in a pyramid form. 

OQ. What I am trying to get at to make it Cleag 
is the seaworthiness of the ship in regard to buoyan- 
cys 

A. Well ,there was plenty ofair. There was plen- 
ty of space, and those funnels, or those air pipes to 
bring in the air from the deck and down into the 
hold. 

QO. Put it another way. Suppose the deck houses 
had been swept clear and everything swept clean off 
the deck, but the main deck had held tight, and no 
leaks in the vessel, would she have floated? 

A. Yes, of course she would have floated. 

Q. Whe main deck is the root of the slip) isnigias 

ue CGS: 

Q. What cargo did she have in her just before 
you loaded with this cargo in question at Antwerp? 
Nitrates wasn’t it? 

Nes: 

And was there any sawdust put in the vessel? 
Yes, enormous quantity. 

What for? 

To dry out thoroughly the wood. 

And there was still nitrate to be cleaned out of 


OP O>O > 


her here in Portland before she took in the wheat, 
wasn’t there? - 
A. Not that I remember. 


QO. Now, what examination did you personally 
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make of the decks of the Babin Chevaye at Ant- 
werp? 

A. TI went together—was accompanied by my first 
mate, and we went over the entire deck from fore to 
aft: we went over all the seams, and if there was a 
seam that appeared doubtful, I made an_ incission 
with my knife to find tf the oakum was in good con- 
dition, or needed repairing, and if there was a soft 
place, I went down in the hold to see if there was a 
leak. 

©, You didn't trust to the Bureau Veritas Suy- 
veyor, then? 

A. The survey was by the surveyor of the Bureau 
Veritas—was made under his predecessor. (Interpret- 
er uses pronoun “his’’). 

Q. Isay he didn't depend on that? 

A. When a captain takes command of a vessel, he 
always goes over the ship to find out in what condi- 
tion the vessel is. 

Q. Well, I would like to ask him if he paid any at- 
tention or thought that the Bureau Veritas survey 
was of any value, if he paid any attention to it him- 
self. 

A. Yes, lattached value to his report, but I didn’t 
have that at the time. I didn’t get that report until 
the vessel is ready to sail, because the Bureau Veritas 
has not only orders to repair, but has also seen to it 
Pies pains ate executed. 

‘QO. The purpose of the Bureau Veritas is to give 
class for marine insurance, isn’t it? 

Mr. McCAMANT: I object to that as not proper 
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cross examination. This witness has not been exam- 
ined on the Bureau Veritas in any way. 

Mr. WOOD; Well, I can ask that as of anus 
pert. 

COURT: I think it is proper to ask him. 

(Question read as follows: The purpose of the Bu- 
reau Veritas is to give class for marine insurance, 
isn’t it?) 

A. Yes, for that purpose and probably for some 
others. I haven't particularly looked into that, what 
the different reasons were. For the safety of the ves- 
sel. 

©. Now, you have described your voyage. I wish 
you would say in a general way what was the—what 
place and time was the worst weather you had? 

A. The 6th and the 12th of May—those were the 
two worst days; to find out the location I would have 
to refer to the log book. 

Q. In testifying about this weather, you practical- 
ly read from the log, didn’t you, except part of the 
time when you were telling about the big wave on the 
6th of May? 

A. Yes, that is correct. 

Q. How long a time would you say from your 
memory that the bad weather lasted on this voyage 
taken as a whole—the period of bad weather? 

A. From the first week in April until the first 
week in June. 

©. And how much of that time were you off your 
course by reason of the weather? 

A. On an average of one or two bad, very bad 
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days a week. I want to say that with some wind, I 
didn't follow the course, or the ship didn't follow the 
proper course, but she was proceeding all right, only 
not in the course that we wanted the ship to pursue. 
©. You extended admiralty protest here in Port- 
land after you arrived on that voyage, didn’t you? 
Wes 
What was the purpose of that protest? 


OPO PO > 


To cover damages. 

And it is taken from the log, isn't it? 

Mics. 

And you put into the protest the worst wea- 
ther that you encountered, didn't you? 

Le eS: 

OQ. And in writing up the log at sea, during bad 
weather, the master always has in mind damage to 
cargo and extending of a protest, doesn’t he? 

A. Yes, whenever | expect any damage | always 
make a protest. 

OF What isn t exactly the poi. In writine np the 
log at sea, doesn’t the master, or the officer writing 
the log, have in view the fact that a protest to cover 
damages may be made from it? 

A. No, none whatever. 

Q. So you don’t have any—don’t exaggerate the 
weather any? 

A. No, mot im the least. In fact, it is mot lively 
enough described to express the real condition. 

Q. Now, can he express it any livlier now from 
memory, because he has permission to go ahead 
if he wants to? 
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A. I couldn’t invent any other words than the 
French are using for that purpose. 

‘Q. Have you a copy of the protest you made here 
in Portland? 

Mr. McCAMANT: TI have, 

Mr. WOOD] May Whave nt: 

Mi Mic A MEANT = Gertamiily. 

Q. By the way, before I forget it, you say you 
tried the seams of the main deck in Antwerp with 
your knife. You mean just common pocket knife? 

A. Pocket knife, yes. 

©. And did you find any soft spots at all? 

eNO: 

©. You did not. Did you try the poop deckmim 
Antwerp? 

A. Yes, the same way. 

©. Didn't find any necessity for repairs there 
either: 

As No: 

©. Now, in your protest, the first wad 
seams to be about the 18th of April, and I think that 
coincides with the dates when counsel examined you 
—April 18th. About what velocity or rate of wind 
was blowing that day—no, without the log, please. 
You have been over that—just the same as counsel 
asked you. 

COURT: What date do you ask—April 18th? 

Mi. WOODS ves 

A. Without my log book, I wouldn’t even know 
if it were even bad weather on that day. 

Q. Then take your log book and see what the 
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wind was. 

A. The force of the wind is figured from—we fig- 
ure from zero to twelve, and this is marked on this 
day four. Here in the front of the log book the ex- 


planation is given—four means nice breeze. 


‘©. What does twelve mean? 

pee lienipest. 

QO. What does eight mean?’ 

A. Light blow. 

©. I would like to ask just one more question on 
this day. 


COURT: What is that? 

Zero means no wind at all, I suppose? 

Interpreter: Almost calm—slight breeze. 

COURT: They keep the velocity of the wind in 
figures rather than in miles, or ordinary English, 
whether stiff breeze or light breeze. 

Q. On the 18th of April, what sail were you car- 
rying—look at your log book? 

@> Allthe satloarew wel andsntievevenine we 
had all the small sails furled. 

Q. Did the Babin Chevaye roll much in calm 
weather? 

A. Yes, whenever there was high seas. 

'‘Q. Well, I mean when there wasn’t high seas did 
she roll? 

A. No, she behaved very well. 

Whereupon proceedings herein were adjourned 
UnG@esammnaday, April /, 1912, 10 A] M. 

Poradme@neoon, satiiday tpi! 7, 1912, 10 A. 
M. 
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CAPTAIN JOSEPH LEBEAUPIN. Restmmes 
the stand. 


Cross Examination Continued. 
(Questions by Mr. WOOD): 


Q. Captain Lebeaupin, look at your log, unless 
you know independently of it, and tell me what was 
the force of the wind on the 19th of April? 

A. In the morning it was marked three; at night 
seven. 

©. And what sail did you carry that day? 

A. In the morning we had all the sails up. We 
furled the gaff top sail and the spanker and all the 
small staysails, the fore and main royal, and the fly- 
ing gib. 

Q. You say that you read over and signed up this 
log yourself every day? Is that sor 
ec: 


QO. Now, during the remainder of April, up to the 


a 


29th, you made no note in your protest, so | presume 
that the weather during that period was not in any 
way exceptional. 

Mr. McCAMANT: ‘Take your time, and look it 
up and be sure. 

Mr. WOOD: No, I would rather have him answer. 
He can answer that without looking at his log. I 
want to know. 

Mr. McCAMANT: He has a right to look at the 
log, I submit, if he wants to. 

Mr. WOOD: Also I have a right to first try him 
out without the log. Just generally speaking, now, 
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after this 19th of April that you have just talked 
about, until the end of April, was the weatlfYer excep- 
tional or not? 

A. No, nothing extraordinary. 

QO. Then the next date that you have entered in 
MOM protest is the 29te: April, Now, lookeat that 
date and tell me what the force of the wind was, and 
what sails you were carrying. 

A. Inthe morning it was four, and at night it was 
nine. In the morning we had furled the main sail, the 
PalcheaiGntne tworeamt top sails At oA. Mi, we 
furled the royals and the foresail, and the flying gib 
in order to tack. Between 8 A. M., and noon, we 
furled the main top gallant sail and the fore top mast 
staysail. From five to eight P. M. we furled the up- 
Pet alam topsail and aiter tackine, wesnave to pit 
back the foresail, so that in the evening we were sail- 
ing under the foresail, the lower fore topsail, and the 
lower main topsail, and the fore top mast staysail, the 
main top mast staysail and the mizzen staysail. 

‘QO. Then in the morning you were carrying full 
salle 

eee CS. 

©. And during the day you took in the sails you 
have mentioned? 

ee ¥ CS. 

QO. And it left you finally with the canvas you 
have last named? 

Zee NES: 

Q. Now, May Ist, is another one of the dates in 
your protest, and on it you were examined, and I 
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would like you to state on that day also, the wind and 
ilieesail created: 

A. In the morning it was eight, nine towards 
noon, and evening went down to two. 

Q. Now, give me the sails. I will tell you, it will 
be enough if you give me the minimum sail you car- 
ried, the lowest sail to which you reduced the ship. 

A. ‘When the wind was strongest, we had the 
foresail, the lower fore topsail, and the upper main 
topsail, the fore top mast staysail, the main top mast 
Staysail, and the mizzen staysail. That is alljuae 
sail. 

©. And you had been carrying full sail, and took 
it in to this extent? 

A. You mean the day before? 

Q. No, I am talking about this day—May the 
first. 

A. It was at 1A. M. on the Ist of May—the day's 
run from midnight until noon. 

‘Q. Now, on the 2nd of May, what was the wind, 
and what sail were you carrying? 

A. At 1A. M. it was two, at noon it was seven, 
and in the evening, it was six to five. 

©. About the sails. 

A. At what time of the day? 

Q. During the greatest strength of the wind— 
the minimum amount of sail. 

A. When the wind was strongest we had the same 
sails as mentioned on the day before, and in the ev- 
ening we added another sail to it. 

©. Well now, I don’t care to take that up day by 
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day. I will get down to this most difficult time. I 
understood him to say that the worst weather they 
encountered was the 5th and 6th of May. Was that 


right? 
Mr. McCAMANT: The 12th of May didn't he 
say? 


A. It started on the 4th of May and continued on 
the 6th, started the evening of the 4th. 

QO. Well, what Iam trying to get at, was that the 
worst weather of the voyage? That is what I am try- 
ing to find out. 

A. I believe that on the 12th the weather was the 
worst. 

Q. And this was the next worst, was it? 

A GS, 

Q. Well, then, take it on the 4th, as he says it be- 
gan then, what was it that date—the strength of the 
wind? 

A. At 1A. M. it was three, and at night i twas 
nine. 

‘Q. What would you call nine in language? Let 
him state it in the French language without the use 
of the book. 

Eee Coup de vent. 

QO. And how would you translate that in Eng- 
lish? 

Interpreter: Well, I will have to look it up and get 
VOumeilere<act teri, 

©. It simply means a stroke of the wind, doesn’t 
it—blow of the wind, literally? 

A SUCOMe els, 
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Q. Strong gale. Now, what term does he have 
for the strength of the wind next below that, less? 
What French term? 

A. Fresh gale. 

Q. Let's have in the record the meaning of the 
numbers. I was trying to get the nautical phrase. 

Interpreter: It is the same thing in the book here. 
Zero is calin; one, liglt air: ewe, light breeze; thi 
gentle breeze; four, moderate breeze; five, fresh 
breeze: sixjetrong breeze; seven, moderate “eal 
eight, fresh gale; nine, strong gale; ten, whole gale; 
eleven, storm; and twelve, hurricane. The printed 
part in the log book gives twelve as hurricane, and 
impossible to carry sails. 

What is the French for ten? 

Fort coup de vent. 

And for eleven? 

aPemmpe te: 

So that you don't reach what is called a storm 


SPOPO 


until you get above nine, do you? 

A. Seven is practically the commencement of the 
storm, and is severe enough to commence the strain- 
ing of the vessel. 

Q. Seven is the commencement of the gale, in the 
English language? 

ee oes: 

Or Now, ism tit a taces@iptain, that the eather 
that is called a gale is, by mariners, considered good 
sailing weather, because it puts the ship along on her 
voyage? 

A. Yes, it is good weather for a ship provided the 
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winds are favorable. If they are not favorable, it is 
bad weather. When the winds are favorable, it is 
more dangerous for the vessel than the winds would 
be opposite, on account of her going with the wind. 

Ome Vinat is that: 

A. When the vessel is closest to the wind, she has 
no speed whatever, one or two knots and the she 
doesn't move, and is protected by her displacement, 
and is practically drifting. And whereas, when a 
vessel is scudding or said to scud— 

©. Before the wind? 

A. When running before a heavy storm, with lit- 
tle or no sail set, there is nothmg to protect her 
against the waves. 

©. Now, as I understand that former answer, it 
was when he had a favorable wind,—when it was fav- 
orable, the strain on the vessel was most. 

A. When the wind comes from behind, and is 
blowing in the sail, there is nothing to support the 
meccel) oe jUSt iccmcrore therstor ml: 

OQ. So that when—when she ts running before the 
wind, that is then the greatest strain on her, is it? 

A. I don’t believe that a vessel would strain any 
more in that position, but it is more dangerous for the 
vessel. 

‘Q. Now, ask him if he knows who translated this 
protest—extended it? 

A. Mr. Matthes. 

OP ( Wointerpreter). You did? 

Diterpreter: Yes, ll did. 

Q. Ask him what the intended meaning of that 
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word squall is—squally and squall. 

A. It is a sudden increase in the strength of the 
wind, accompanied by rain, thunder and lightning. 

Q. About what would he put the strength of the 
wind in a squall, in numbers? 

A. If the wind is before the squall, three, the ve- 
locity of the wind will be—it will increase to nine or 
ten suddenly. 

Q. Then what is the difference between a squall 
and a gale,.as far as the force of the wind 15) (ome 
cemned 7 

A. The difference between a gale and a squall, is 
that a gale blows continuously, or for some time, 
whereas the squall suddenly comes up, and suddenly 
dies down. 

Q. Now, I really forget myself: Has he given the 
lowest amount of sail carried on the 5th of May just 
before this accident? 

COURT: WNo,ithe last date was the 2nd ol Mage 
that you asked about. 

QO. Now, give me the amount of sail that was car- 
ried on the 5th of May, the day before the accident. 

COURT: He didn’t give the amount of sail car- 
ried on the 4th either, Colonel. 

Mr. WOOD: Well, personally I don’t think that 
is of any consequence. 

A. From early in the niominey or ixem | ATMs 
the vessel sailed under lower fore topsail, the foresail, 
the lower main topsail, and the upper main topsail. 

‘QO. The 5th was worse than the 4th, wasn’t it, of 
May? 
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A. On the evening of the 4th the wind blew from 
nine to ten; blew nine and during the 5th it blew from 
nine to ten; was more or less the same. 

©. Then give me the sail carried on the 4th— 
the minimum? 

A. The same sail with the addition of the upper 
fore topsail. 

Op Captain omeiiemoth oi eMay, judsine by the 
protest, is the first entry in the log, that you «were 
steering with the waves, to avoid accident it says 
here. Is that in fact the first time that you left your 
course in order to prevent accidents to the ship, and 
steered with the waves? 

A. Yes, it was the first time that I absolutely went 
with the wind, but some times I have been obliged to 
go about a quarter out of the way, but on this day, I 
couldn't make any other maneuvers. 

Q. Did yourun before the wind, or with the waves 
on the 6th of May? I know he did, because that is the 
day he pooped. You asked him that? 

ee Y CS. 

©. And now give us the strength of the wind on 
that day. I think he has already said, though, from 
mie to ten. 

r. McCAMANT: 6th of May? 
On the Gth was from ten to eleven. 
Now, give me the sail carried, will you? 


PO> es 


The same sails—the same sails as on the 5th— 
on the evening of the 5th. If you like, I will repeat 
them. 


Q. Iwish you would, more for my own memory. 


108 Meyer vs. 


A. The foresail, the lower fore topsail, the mizzen 
middle staysail, and the mizzen top mast staysail. 

‘QO. What time of the day was it this big wave 
came aboard? 

A. Betweentiiree and tour Pov 

QO. Now, as I understand it, you had put on the 
main hatch some spars as kind of a break water, and 
these spars were carried away, but the triple hatch 
covering was left untouched? 

A. Yesuthat 1s igi 

©, The other hatches remained water tight @amml 
well covered? 

ive Ves ie Other two: 

O. What is the name of this hatch in the stoxe 
room which was left open? 

A. It is called the hatchway of the sail room. 

©. Will you point this out to the Court and to me 
toor 

A. On each side of the vessel there is a small hatch 
like that. 

QO. And were they both open? 

A. Whe onesinethe sail room was open soiieuie 
other one was closed, but not secured or not water 
tight. 

Mr. McCAMANT: Not battened down? 

A. Not battemedidonsine 

Q. And those go through the main deck, do they? 

i Nes: 

‘Q. Trace the path of the water from the big wave 
through the chart room—how it would reach this 
hatch. 
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A. Smash in this door here, and this, the inside 
wall, and into the chart room, fill up the chart room, 
went down the staircase, filled up all the saloon and 
the apartments here and the storeroom ,came down 
that little hatch into the sail room, and _ followed 
along the iron plates there between decks, dispersed 
in the hold. 

QO. Now, Captain, had you anticipated all of your 
upper works being carried away, and the sea _ con- 
stantly breaking over you here, you would have had 
that. hatch closed, wouldn’t you? 

MieiicCAONCANT: Objected to aceirelevant and 
immaterial. We couldn't be held liable in any event 
for an error of judgment. The question of what he 
would have done on another state of facts, throws no 
light on this controversy. 

COURT: lt may coumehe receml tormatever it 
is worth. We are entitled to have the record in this 
eliiacter Of case. 

A. If that would have happened, why the chances 
are that the whole vessel would have gone down. 

QO. Yes. I want to try though, to get my point 
clear before you: To prevent the wrecking and foun- 
dering of the vessel, the main deck must be kept abso- 
lutely tight, so that her whole superstructure could 
be washed off, and yet no hole through the main deck 
for the water; then the buoyancy of the hull itself 
mouldekeep lier ailoat. But, if the hatch io 7eit open, 
that allows the sea to fill up the hold, and she is bound 
to founder. That is my point. I would like to get it. 

A. Idon’t think so that the ship would. That was 
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not anticipated by the constructors or builders of the 
vessel. The vessel is supposed to sail as she is built, 
with hatches and superstructures. 

QO. Well, couldn't you make those two hatches 
water tight? 

A, You would have to make chamices: 

Ope ine tiniers tii: 

A. They are on the same level as the déckiiegal 
can f put any air tightning on it unless | wouldiinal 
it down, but then it would prevent me from getting 
down there to get my provisions. 

©. No combing then? 

EM, ING, 

©. You had free board, did you not, on thiss¥ays 
age. I think in a former deposition you give it. 

A. Yes, I gave it. 

‘©, Wdidn t catch it here, but 1 am pretty sium 
was in. Well, can you give a rough idea? 

A. 1 think it is about one meter; that is alseur 
three and a hali feet. 

Q. And how high was the rail above the main deck 
3% feet or tolimieet: 

A, About fivestcer, 

©, Whe buoyancy wot the vessel ior keeping wien 
atloat at sea all depends om the air space iseltweeim ite 
main deck—helow the main deck, doesn't it? 

A. lam not an architectural eneimeer, and | came 
answer that question. 

©. Well, I can make that argument to the Comm 
I suppose, just as well; illustrate it with a bottle with 
acork init. On this day of the 6th of May, how many 
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of the crew were on deck in the afternoon, when the 
large wave came aboard? 

A. Two at the wheel, two next to it, the officer of 
the watch and the second boatswain, and two men in 
front of the chart room. That is eight all told. 


Q. What were they doing? Their duties? 

A. They were on the watch on the poop deck. 

© There were two at the wheel steering? 

A. Yes, two were at the wheel steering the ves- 
sel. 

QO. The two in front of the chart room—what 


were they doing? 

pee lldt isthe place they keep when being on 
watch. 

©. And where were the others—I have forgot- 
Tei s 

A. The others were next to the wheel—close to 
the wheel. 

O. How many? 

nen 1 WO, 

QO. That is six. Then where were the other two? 

A. The officer of the watch and the second boat- 
swain. 

QO. Was that the entire watch on deck? 

A. Another man was just down in the sail room to 
get additional sail. 

Q. What was he going to do with them? 

A. He went down there to get material to fix the 
sails that had torn loose, so as to attach them again 
to the stays. 

O. Just doing general repair work, was he? 
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A. At the time he was not making any repairs. 
He had gone down stairs to get— 

©. Iunderstand that. What I mean is this: Was 
he fixing up some sails for emergency, or was he just 
going to do general repair work? 

A. No, it was an emergency, because he had to fix 
the lower fore topsail. Otherwise, if it hadn't been 
fixed, it would have carried away. 

‘O. That is the lower fore topsail that was already 
spread: 

A. Yes, yes, but the stays of the sail had torn 
loose somewhat. 

OPP Was he eoine aloit to dou 

A. No. I said that he was in the sail room tosees 
Hic mecessary imaremialut@ tix it 

©. Then was he going aloft to fix itr 

A. Yes, after we had saved the injured, about one 
or two hours later. 

Q. But this was before the accident happened, as 
I understand it, that he went down for the material, 
before the wave came over. 

A. Yese hue the man was in the sail rooney s 
when the wave came on board. 

Q. Exactly. Now then, without any regard to the 
had 


he gone down to get the material, and if the wave 


wave coming on hoard—TI don't care about that 


hadn't come aboard, was he going to go back and go 
alott, and iim the sail? 

A. Yes, certamly. Heiind becnmondercd 10am 
that. 

©. Were these men lashed to the wheel? 
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©. Well, the weather wasn't such that you antici- 
pated being pooped by this wave, was it? 

A. No, because even the two men that were close 
to the wheel were there on their own account, and 
Were even amusing themselves by looking at the 
waves. 

‘Q. Were regular meals served aboard that day? 

Ao was too biey re remember. I presume that 
you haven't got the slightest idea what it means when 
such an accident happens. It was a regular hospital. 
There were three men wounded, and the water was 
running through all the quarters, and everybody des- 
particularly the young fel- 


perate, ald) practically 
foxvs lost tiem leads and cricd: 

©. Now, he probably has got his mind on a dif- 
ferent point than [I have. Was breakfast served that 
day? 

A. Yes, breakiasi as served. 

@> Wiis accident didn?t “happen until benyecn 
mageceaimd four’ 

Ee CS: 

QO. Was the mid-day meal served that day? 

A. It was served, but I don’t remember at what 
time. 

Q. Idon’t care at about what time. Was there any 
supper served that day after the accident? 

Ee Y és. 

QO. Were those meals prepared in the galley? 

A. Canned goods were served, because everything 


else was floating in the water. 
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©. At the tine of thesvave? 

i Ses: 

QO. Now, did you sign up this log—read it over 
that day? 

A. Yes, it was my own handwriting. 

O. Wain timevor tie day? 

A. Im the evening when I saw the whole yeas 
Wis MlOLe on css 1 order. 

QO. Now, on the next day—the 7th of May 


tive 
weather improved, as I understand it? 

A. Yes, a good deal, but the sea remained high— 
yery high. 

©, Now, on the Sth of May. Watt a minutemen 
the 7th of May, what was the force of the windy ama 
Whiat sail did you carry? 

A. Ati A. M. it was ten, and the evening itt. 
five. 

©. «And what sails? 

A. The same sails as the might before, ow accoum 
of bad weather. It takes some time to put backeaime 
a ilce 

QO. On the 8th of May what was the wind, and 
what sails was she carrying? 

A. It varies front cieht to nime. 

>) And the sake 

A. In-addition to thessailewe had the upper tone 
topsail. 

QO. And on the 9th of May? What was the force 
of the wind, and what sails did you carry? 

A. Waries trom semen rorsin 


©. And what sail did wou cary? 
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ee We put in place tire lowertop ealiamt sail. 

OF Cinsilte [0th of May, you opewed therhatch to 
inspect the hold, so the weather must have been much 
better that day. 

ee. MES, 

Q. And now, as I understand it, you thought the 
12th of May was even worse than the 6th. Is that 
Connect © 

A. The main difference is that having the wind 
inom Delia tae vessel, Can Carry imtich more sail 
than if the wind comes from the:-side or in front, be- 
cause the speed of the vessel—because when the wind 
blows from the side, the speed is checked, and— 

Interpreter: I think I have made a mistake prob- 
Ally: 

A. When the ship is going with the wind, which, 
say, is blowing at 20 knots an hour, and the vessel is 
going 10 knots an hour, then the vessel only experi- 
aiees aspeed or ten kmots, or a force of ten knots: 
whereas, if the wind comes from the side, and the 
fopec Gi the wind is 20 knots, and the vessel ¢oes at 
10 knots, she has to overcome a force of 30 knots an 
hour, and that is why the vessel strains more. 

QO. Well, I am periectly willing for him to make 
any explanation, but that doesn’t answer my ques- 
tion. in the first place, I don’t think he has answered 
vet, whether, comparatively speaking, he considered 
the 12th of May worse than the 5th and 6th. 

A. Because on the 12th I went against the wind. 

QO. Well, does he? While that infers that he does, 
he hasn't said yes or no. Does he consider the 12th 
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worse than the 5th or 6th? 

A. Yes, because the vessel experienced— 

©. He can make any explanationtie wants tomeen 
Tunderstand it. DPthink he has madeit. On theme 
he was not running before the wind. 

A. No, onthe I2th | went against the wind) iim 
of against the waves. 

O, ) Pid vot! keep your courcetonmne Zt 

A. No, I went as close to the wind as possible. 

©. What was the strength of the wind on the 
12th and what sail was carried? 

A. Inthe morning it was nine, and at night it was 
eleven. The foresail, the lower fore topsail, the low- 
er main topsail and the fore top mast staysail. 

Q. Now, in your protest here, for the 12th of May 
you don't say that you abandoned your course to 
prevent accidents to the ship, but you just now said 
(flat you -ran as close to the wind as possible, vim 


IT want to know ts whether you were still making any 


headway on your course at all—any headway at all? 

A. On that-day «I didnt pay any attentions 
making any progress. [ just did everything to keep 
the vessel in the easiest position. 

Q. ‘Then why didn’t you run before the wind as 
vou didvom terOth omen wie: 

A. Because I would probably have gone to the 
Sonth) Pole, 

©. Too much out of the course. Now, how long 
did this severe weather last? This severe weather of 
the 12th of May—how long did it last? 


A lasted =hont 24 irons: 
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Ow ieee (here is no entry in the protest of the loth 
of May, so I presume on that day things had abated. 
Is that right? 

A. Yes, the weather improved considerably. 

Q. What time did you reach Hobart? I think you 
have said—it is here in the protest the 30th of May. I 
guess you said it anyway. Is that right—the 30th of 
May? You might look at the 30th of May. 

Pee Ves iat io tient 

QO. Now, is it a fact that I have examined you on 
really the worst weather of the voyage? 

A. Yes, on those two days. On those two days 
it was the worst, but on an average, I had two or 
three a week of lesser degree. 

Q. And did you say on your direct examination 
that in rounding the Cape of Good Hope, bad weath- 
er was to be expected for a longer period than at the 
Horn? 

Yes, I confirm it. 

iat iss themicual expectation © 

Wes, 

And when you left Antwerp, you knew you 


OPO > 


were going to round the Cape of Good Hope? 

Pe Yes: 

QO. Now, Captain, is it anything unusual for a ship 
to have her decks completely flooded? 

A. Yes, of the kind, or in the way I was on those 
two days, because I didn’t know whether the sea was 
coming on board, or was washing overboard. ‘The 
vessel was absolutely under water, and only the sup- 
erstructure was outside. . 
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©. But is it anything unusual for a ship’s deck to 
be flooded by the sear 

A. It requires bad weather to ship water. 

‘QO. I know it, but I will have to get at it another 
way. Did you ever make a voyage around the Horn 
without seeing the decks flooded? 

A. ee. 

Q. So it is not an unusual thing for a vessel going 
to sea to have her decks flooded® 

A. 286, that isn’t. 

QO. So Il understand, then, what you claim was the 
extent of time, the long duration of time of bad 
weather that you had, and on these two days of the 
5th and 6th of May, the depth of the water that was 
comecantly on the deck, Is tit a fair statenvenm 

A. Yes, the quantities of water shipped on that 
daysvand that was on the deck, was unusual) exam 
ordinary. 

Ome d tlhe léeneth ot time | miderstand: 

Pe YS. 

Q. When these extraordinary and unusual quan- 
tities of water were shipped, where were the crews on 
this particular 6th of May? I dont mean, now pitie 
Great wawe, bit omptie decks constantly iene 
were the crew during that time? 

A, (in sie poopedccs 

Q. This flooding was confined, then, to the waist 
of tle shipmwa's if 

A. Yes, ii 1t had beenmtiie case—this had becnpaie 
case on the poop deck, why the whole vessel would 


have gone down. 
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OP ilkcidhirr mean jist the poop deck. I niean tine 
waist of the ship—that is the middle of the main 
deck? 

EWE = ESSE 

‘OQ. What caulking did you do when you got to 
Hobarttown on the main deck? As to quantity. Just 
state how many places you recaulked? 

A. On the starboard side in some places, and 
around the hatches where I thought were leaks. 

Q. Many places on the starboard side? 

A. No, just off the main hatch. 

Q. And you recaulked the poop deck entirely, as I 
understand it. 

Pe Nom lemever cata sthat, 

‘Q. Well state what the facts are, then? 

A. I did not caulk the poop deck in Hobart,— 
merely on the voyage when we were in the Equator- 
ial regions, where slight repairs were required. 

©. And did you do any caulking after leaving Ho- 
bart—between Hobart and Portland? 

A. Once a week I sent my first mate over the 
deck—once a week I sent my first boatswain over the 
deck to do whatever caulking was necessary. 

Q. What I am trying to get at was how much 
caulking was actually done. 

A. I didn’t—I can’t say in what places. In small 
places probably here and there, wherever it was re- 
quired in the usual upkeep. 

Q. Well, was there much done or little? 

eee Cig little: 

©. When you reached Portland, and preparatory 
to taking your cargo of wheat, you were ordered to 
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have your whole deck recaulked, were you not? 

GE NES, 

QO. Who did the job? 

A. Anderson & Crowe. 

©. How many voyages did you make on this ship 
after this voyage in question, until you left the sea? 

A. I returned in the vessel to Europe, and made 
one more round trip. 

©. In the same vessel? 

AY ingelie Same vessel. 

©. And what kind of weather did you have round- 


ing the Horn? 


A. I don’t remember that. 

©. Well, had the ustial weather? 

Pee Not 100 untavorable. 

OQ. Rounded the Horn three times, didm’t you? 
Pee iees, thiee times aiter thai ay acc 

QO. Well now, would you say now that all three of 


those voyages around the Horn were exceptionally 
favoraule, or the averagve Weatner- 

A. Nothing to be compared with the trip | made 
on the voyage in question. 

©. Well, that 1s all right, too, but ] want to know; 
whether the weather you made on the Horn voyage 
Was average Hor weather, or it all thee of them 
were unusually favorable. 

A. ves, they were ondary weathememe nay sere 
pect to round Cape Horn. 

QO. What is the ondinanyelensth of tinue of a voy- 
age from Antwerp to Hobart? 

A. it tanges trem 75 t0 120 days, and the aver 
is three months. 
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( About how was this voyage? 


Ee 5, 
ree our an average voyage? 
pve ES. 


QO. And what ts the average time from Hobart to 
Boriicnd 7 
Eoin miadermee trip once from Hohart, bic ll 


believe from two to three months. 


Redirect Examination. 


> Captam, how did the foree of wind that you 
struck on those two days, May 6th and May 12th, 
compare with the force of wind that you would strike 
Cimticuauetaceevovace sciimer around the Cape ot 
(Gcodlilope on Cape Form ? 

Poo Metic ocimangutheslztn the velocity reached 
eleven, whereas very rarely it exceeds nine or ten, on 
an average voyage. 

QO. Do I understand you to say that when the ve- 
locity reaches twelve, it is not possible for the ship to 
carry any sails? 

A. When the wind attains twelve, it is practically 
a cyclone, and carries all the sails away. Only once 
I was in a cyclone, and I saw it. 

Q. You say that in addition to the severe weather 
that you have testified particularly about, you have 
had two or three a week. Two or three what, do you 
mean? 

A. Imean by that that we had two or three times 
a week, very bad weather, with high velocity. 

©. Did that continue during a considerable por- 
tion of the voyage from Hobart to Portland? 
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A. During one month after my departure—after 
I sailed from Hobart, and on account of the damage 
sustained by my vessel, I have not followed the usual 
course of south of Tasmania, but [ went north of the 
island where the bad weather is less frequent. 

A. It was more or less the average weatlrer meas 
island where the bad weather is less frequent. 

O. How did the weather on your voyage from 
Portland to Hobart compare with the weather ta. 
one would ordinarily strike in that latitude? 

A. it was more or less the average weathenmpan 
nevertheless I experienced considerable bad weather. 

QO. Did you do anv caulking at all on any of the 
decks of the vessels, prior to the storm early i ia 
1909, except the caulking of the poop deck, about 
‘onen ot testified On Your direct ex almimattom 

ie NO: 

@. Wid you make any change with referencemme 
the stowage of the cargo at any time on this voyage. 

A. No, 1t would have been impossible. 

‘©. How often did Mr. Tucker visit your ship 
wilile youavere in port at Portland, at the end of that 
voyage? 

A, He has probably been two or three timcssom 
board the ship, but he was several times on the dock 
—=perllaps twice Ge wemmdown into the old: 

©. How long did he stay when he went down into 


the hold? 
A. Once he spent nearly an entire morning there. 


©. Did you have any conversation with Mr. Tuck 
cr with reference to who was responsible for the dam- 


age to this cargo, or any¥ portion of it: 
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ig SOS. 

(7) Stateswhat he said avith reference to the re- 
sponsibility for the damage to this cargo. 

Mr WOOD: Objected to as incompetent, irrelev- 
aie aiGeitatia terial. 

Mr. McCAMANT: I suppose we will have to fol- 
low it up, in order to make it competent, and show 
that Nir. Tucker is the legal representative of Meyer, 
Willcom c: Company, or is that admitted ° 

Mr. WOOD: That will be admitted, but I don’t 
think it will make it competent. 

COURT ver imput it in the record. 

A. Mr. Tucker came down to the vessel at the 
time the hatches were opened by Captain McIntosh, 
and the three of us found that the hatches were well 
closed, according also to the certificate that Captain 
NciIntosh gave ime after all the cargo was more or 
less discharged; he examined the entire ship; after 
Myr. Tucker had examined the vessel, and had seen the 
damage done, and read over the protest, he told me 
that he did not expect to make any claim on the ce- 
ment because he took it for granted that it was on ac- 
count of perils of the sea. 

Q. Did you have any talk with Mr. Tucker after 
Mr. Beebe had presented a claim for damage to iron 
and steel? 

Mr. WOOD: Objected to as immaterial, incompe- 
tent and irrelevant, and not proper cross examina- 
tion, and ask to strike out this last answer as not 


proper cross examination. 
Mr McCAMANT: It is redirect. 
li OOD: it is not proper redirect. It does 
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not bear on a thing I asked. 

Mr. McCAMANT: I asked permission to recalimmae 
witness for the purpose of asking him. 

COURT: Wetilatinrvestitx. 

A. Yes, and— 

QO. State what he said. I will put in anenmer 
question there: Statewwuat he said. 

A. Mr. Tucker told me that Mr. Beebe had image 
a claim on the steel and iron, but that nevertheless 
he would make no claim because he consideredite 
Casco peril of the sea, 
©. As a matter of iact, when did Wir. Ttielvenmde= 
cide to present and assert a elaim against the mecca 
with reference to the time when the cargo was dis- 
charged? 

Mr. WOOD: The same objection to all of this. 

A. He libelled the vessel exactly the day—or hb- 
elled the ship exactly on the date that the ship weal 
have sailed, and six weeks after the vessel had arrived 


in port, and on that account the ship was detained 


three days. 
©. Whe the cement was discharged on the dog 


did you examine any of the barrels for the purpose of 
seeing whether the barrels claimed to be damaged 


were intact damaged? 
A. Yes, a large quamtity of barrels whielr pad been 


aceepted by Mir. Tucker were alterwards put aside 
agata after Mr. Meyer had arrived from San Praneise 
co, and several barrels that only had just a little wet 
spot on the wood were refused, and on opening the 
same, they were found to contain good cement, in- 


tae 
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QO. Who opened them? 

A. My first mate and myself. 

QM. Did you personally sce the contents of those 
barrels ? 

poem Wee, certainly, 

©. Was this a portion of the cargo%hat was claim- 
edebs; aii Tucker toe damaced? 

Peete Pucker tad accepted it, but itaras vii, 
Meyer who refused to accept it, and a long time after 
the eargo had been discharged. 

Orr cre tiiese barrels that you inspected a part 
of the cargo which Mr. Meyer claimed was damaged 
cargo? 

Mr. WOOD: I would suggest that this doesn't 
seeim to be relevant for this reason: We have put in 
the claim for damages as actually caused on actual 
sales, and just what it has to do about Mr. Meyer 
and a few barrels seems to me irrelevant and imma- 
hereall 

COOK Ear or tle history o1 the case, | stippose. 

As UGS: 


IRecross @ xaimination, 


OQ. Captain, when was it that you had this con- 
versation with Mr. Tucker? 

A. Every day I was in the office to get my freight, 
and he promised me that he would pay the freight 
without any deductions, and I went about every day, 
but I didn't get the freight until just a few days be- 
fore I sailed, and Mr. Matthes received the freight 
from him. 

‘QO. Tam asking you when Mr. Tucker first told 
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you that he wouldn't make any claim for damaged 
cement? 

A. At the time he received his claim from Bir. 
beene: 

QO. Mr. Beebe had nothing to do with the cemenm 

A. Yes, but I had to do with Meyer, Wilson amd 
Company for the entire cargo, as well cement 45168 
and iron. 

©. Did he say he would make no claim for ihe 
cement, because he thought it was damaged by weed 
peril at the time he was down with McIntosh at the 
time of the opening of the hatches? 

A. No, {I never said that. 
OQ. When did he sageit © 

A. After he had examined the vessel, and wea 
Over tie provest, le told ime: 

Q. How much examination did he make of the 
vessel f 

A. He just looked around and examined. 

Q. Make a regular inspection of the vessel—gu 
down in the hold and inspect the decks? 
I don't know. I just saw him on board. 
Is this the protest that he readr 
WES. 
‘(Q. And that protest is practically what you have 


ao 


{cstificd tG here in this case under questions trom 
OUT COliie sel, tot catia 

interpreter: Yott mean as he was examined on 
that? 

©. I mean to say, this protest covers the same 
dates of stormy weather that he has been examined 


on by his counsel? 
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Q. And you put into this protest every day of 
bad weather that you thought worth while to put in 
to save you from damages, didn’t you? 

Poe Yesethat is morevor less: 

Q. And those days are the 18th of February, the 
20th of February—those dates in your protest are the 
isdiset Pebitary, the 20th of February the letheot 
April, the 29th of April, the Ist of May, the 2nd of 
May, the 3rd of May, the 4th of May, the 5th of May, 
the 6th of May, the 7th of May, 8th of May, 9th of 
May, 10th of May, 12th of May, 14th of May, 20th of 
May—1l4th of May, 20th of May—29th of May, 30th 
of May, 31st of May, Ist of June, 5th of June, 9th of 
ame, 1Oth ot fume, 11th of June, 1st of [uly 20th of 
August and 23rd of August—is that right? Those 
ate all the dates? 

er Nes, 

Q. Now then, did you talk with Mr. Tucker with 
Aieiitennere: 

Yes, with Mr. Matthes; he was present. 

And did Mr. Matthes interpret between you? 
Ves: 

And it was in Mr. Matthes’ presence that Mr. 
Tucker said that he would make no claim? 

Ee 1 es. 

Q. And it was after he had seen your protest? 

A. I don’t know whether he had already seen 
the protest, or was it on account of what he had seen 
of the damages on board the vessel. I know that he 


saw the protest. 


O>O > 
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Q. Your crew was taken out of your ship by the 
French Consul, wasn't it, just before you were ready 
for sailing? Wasn't it? 

A. I don't understand what you mean. 

QO. Wasn't your crew taken out of your shijming: 
the French Consul, and transferred to another slip 
while you were in port here? 

A. Novo 

Q. Did you go out with the same crew that you 
brought into Portland? 

A. I went back with the same crew, with the ex- 
ception of three that I left in Hobart and a few others 
miat deserted here. 


QO. Didn't you have some delay at the last mor 
ment, about your crew, about getting off? 

A. Yes, some delay. 

O. When did you tell your counsel, Nit, Me@ame 
ant, about this conversation with Mr. Tucker? 

A. When my first depositions were taken. 


Q. i want to modify a question, and ask it in an- 
other form. Didn't the French Consul take some 
members of your crew that had been prepared for 
you, and order them into another French ship? 

A. If had three men engaged about—Ii had sev- 
eral, men engaged to join my vessel on Saturday, but 
inasmuch as the vessel was delayed through this libel, 
the men were put on another vessel. 

Q. Wouldn't the men have been taken out of your 
vessel for the other French vessel, libel or no libel? 


A. No, we would have left. immediately. 
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Redirect Examination. 

Q. Who did you transact your business with in 
this port, as the representative of the charterers? Whe 
was Meyer, Wilson & Company's representative with 
whom vou transacted your business in Portland? 

Mr. WOOD: Mr. Tucker was the agent. We wiil 
adinit that. 

Mr. McCAMANT: For all purposes? 

Mr. WOOD: No, I don't think that this amounts 
to anything; suppose Mr. Tucker said “I will waive 
their claims, and there will be no suit brought,” it 
would be beyond his power. 

Mr. McCAMANT: You don’t admit he was the 
general agent. 

Mire WOOD. idem tknow. i tlom tibeheve thats 
SO. 

Mr. McCAMANT: Well, I would like to have this 
question answered then, your Honor. 

CC UR Ser iitim answer. 

ue Ue. Teil Keir 

QO. Mr. Alfred Tucker, who testified here yester- 
day? 

ie eco ioe wired Hicker. 

(Witness excused. ) 


Whereupon proceedings herein were adjourned un- 
fiewenday, -upril so, 1912, 10 A. M. 

Portland, Oregon, Monday, April 8, 1912, 10 A. M. 

Mr. McCAMANT: Captain Lebeaupin wishes to 
make some corrections in his testimony which he re- 
gards as important. 


Cre INS) OSHPH LEB WA Pine Recalled. 
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Direct Examination. 


(Questions by Mr. McCAMANT);: 


Q. In your testimony Saturday, you said iam 
coming from Hobart to Portland you went to the 
north of Tasmania instead of to the south of Tas- 
mania. Do you desire to correct your testimom, sim 
that respect? 

A. I imeant to say north of New Zealand, bee wee 
I left from Hobart—that is north of Tasmania. 

©. You testified in your direct, and also in your 
cross exaimination on the subject of your experiemee 
State wile you frst went to cen? 

Be Ws, 

©. In what sort of vessels did you navigate be= 
tween 1895 and 1899? 

A. During those years I sailed in either large 
fishing vessels, or coasting vessels, on the French 
coast. Only since 1909 I have been sailing on large 
sailing vessels. 

Oe MOON one see 

ee OD), , 

©. since 1909 Does he misiniders and: 

A. 1899. JT was sixteen years old at that time. 

©, Since 1899 eehat character oi vessels lavenaG 
sailed in and in what part of the world have vou naw- 
igated ? 

A. Since 1899 T have sailed in large sailing vessels 
on Horn voyages: only two voyages | go to Martin- 
Tq? 

(\Vitness excused.) 

IW. SRATTAHES. A witmess called on beluaiaen 
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tle claimant, being first duly sworn, testified as fol- 
lows: 


Direct Examination. 
(Questions by Mr. McCAMANT): 


OP fais Watthes, where do you reside? 

ieee ortland. 

Q. What relation do you sustain to the fleet of 
French sailing vessels which visit this port from 
Peano yeat! 

A. lam the agent for the British shipowners’ Li- 
ability & Indemnity Association of London, of which 
the majority of French shipowners are members. 

‘OQ. Have you, from time to time, been called upon 
to transact business on behalf of these ships with 
Meyer’ Wilson & Company? 

A. Yes, several times. 

QO. Who represents Meyer, Wilson & Company in 
this port for every purpose? 

Mi, WOOD: There isa t any questionsapout that. 
{ have since talked with Mr. Tucker. He says he is 
the general agent here with full powers. 

Mir. MicCANIANT: Thatisall risht as faras thar 
is concerned. 

QO. Mr. Matthes, did you have any conversation 
with Mr. Alfred Tucker in August or September, 
1909, with reference to the responsibility for damage 
fomiincecareo of the Babin Chevyaye atte, the voyage 
which terminated about that time? 

Peeves sit, I did. 

QO. State what Mr. Tucker had to say on that sub- 
jcc 
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Mr. WOOD: Objected to as irrelevant and initio 
terial, because under the admiralty law, as wells 
elsewhere, anything Mr. Tucker may have said in 
their conversation, without some consideration and 
agreement, would be immaterial. 

COURT: Let him answer the question, for wiimt= 
ever it may be worth. 

A. #Atter tle vessel had been in port sone imme 
the cargo™was cradualix bemg discharoed: ites 
peared that there was considerable damage, and | 
believe that when about 800 or more barrels had come 
out, that proved to be damaged, nevertheless Mr. 
Tiselker mtimated that he didn t expect to makevcluam 
because, from his investigation on board the vessel, 
and what was mentioned in the log book, or in the ex- 
tended protest, to his belief it was simply a case of 
perils of the sea, where the receivers of the cargo have 
no claim on the vessel. But some days afterwards, he 
told me that the Northwest Steel Company had made 
a claim, quite a large one, on damaged steel and iron, 
and Mr. Tucker told me that he didn’t expect to make 
a claim on the cement, and he would tell Mr. Beebe 
that there was no possibility of his making any claim 
on the vessel. He had no right to. 

Oy Foreeliat treason. 

A. On account of the perils of the sea for which 
the ship is not responsible. Well, the result was that 
Beebe & Company consilerably reduced the claim, but 
still insisted on a certain amount, and Mr. Tucker told 
me that they would press their claim, and wanted me 
to libel the vessel, because it will be otherwise out of 
myx pocket They will make thegeiaim to me, and ii I 
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cannot recover from the vessel, it will be out of my 
pocket, or out of the pocket of the firm, and so it they 
insist upon making a claim, then [ am going to in- 
clude all the damage to the cement likewise. 

(Witness excused. ) 

Mi eMicCANPANT: I offer in evidence the Rehi de 
position. 

Rehl deposition read in evidence. 

During the reading of this deposition, at the request 
of Mr. McCamant, plat, offered with the deposition 
and identified therein as ‘““Claimant’s Exhibit A’’, Geo. 
A. Brodie, Notary Public’ was marked for the pur- 
poses of this trial as “Claimant’s Exhibit 7.” 

Mr. WOOD: We want the same objections as 
made in the deposition. 

CAPTAIN ALBERT CROWE. A witness called 
on behalf of the claimant, being first duly sworn, tes- 
tified as follows: 


Direct Examination. 
(Questions by Mr. McCAMANT): 


Captain Crowe, where do you reside? 
Portland. 

How long have you lived in Portland? 
Nearly 11 years now. 

What is your occupation. 


i 
ee 


SPO 


Marine surveyor. 
Have you been in that occupation during these 
llyears that you have lived in Portland? 

A. No, 9%. 

QO. 9% years? 

A. About 9Y years. ; ; 


Oo PO 
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Q. You have been marine surveyor of this pori for 
that period of time? 

AS \eeeisi 

QO. What duties have you performed as marine 
surveyor ? 

A. Oh, superintend the loading, inspect damaged 
cargoes, condition the ships generally, wheiuer they 
are fit to carry cargo and report on them if they are 
damaged—if they happen to have damage 

Q. As regards superintending, loading cargo, do 
you have a plan for the distribution of cargo in mak- 
ing stowage in sailing ships? 

i Ves 

‘QO. That is one of the duties of your— 

A. Well, not very much in refereifee to cereral 
cargo. My duties are principally with the lumber 
vessels, although I have some other vessels that take 
small portions of general cargo. 

Q. What experience have you had, if at all. as a 
Seqiomine nian. Captain? 

Ze) EbOut 2Omgears of if. 

©; In whatcapacity? 

A. I was 17 years master, carrying cargoes of all 
kinds to all parts of the world. 

Q. In sailing vessels or steamships? 

A. Sailing vessels. 

Q. Sailing vessels. Are you familiar with the 
principles which govern the distribution of cargoes of 
sailing vessels, as between the lower hold and be- 
tween decks? 

A NESS Sr 


QO. State whether or not ay definite and iroi- 
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clad rule, applicable to all vessels, can be stated? 

A. Couldn't be, because it depends entirely on the 
proportions of the ship. One ship may be big beam 
and small depth, another one may be small beam and 
large depth. It entirely depends on the model of the 
ship. 

Q. Are you familiar with the Babin Chevaye? 

A. Fairly well. 

One towesdcesmae Babin Chevaye compare im the 
weight of her superstructure with the ordinary run 
of French sailing vessels? 

Pelisis Vem Close 10 Miitisin vesselss ai | 1renrem- 
ber correctly. Some sailing vessels—French vessels 
have long superstructure, long forecastle head, and 
long poop. If I remember correctly, the Babin Chev- 
mre has a shorter alter Stiperstructure, and the hatch 
—the after hatch out on the main deck. She is nearly 
similar to English vessels, to the best of my recollec- 
tion. 

QO. What would you say Captain, was the proper 
distribution of the cargo, as between the lower hold 
and between decks, for the Babin Chevaye? 

A. Approximately one-third of the cargo—of the 
weight, would be in between decks,—loaded in be 
tween decks. 

OQ. Suppose there were a departure of as much as 
fifty or seventy-five tons from that rule, what effect 
would it have? 

Peeeractically nothing. 

QO. Who knows best as to the stowage of a vessel, 
Captain? Who is the man in the best position to de- 
termine whether the cargo has been properly distrib- 
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uted? 

A. The man that has had experience withiidie 
same vessel; that has loaded various cargoes. wen 
may take a heavy cargo, very heavy cargo at one time, 
and put im in the vessel, and even with the @amme 
weights, taking one-third between decks, have o ele- 
vate that weight between decks, and elevate it in the 
hold, by stowing in lighter cargoes underneath, you 
can change the stability of the ship greatly, with the 
same quantity of cargo—same quantity or amount 
in the lower hold, and same quantity in between 
decks: and it is the master, as those things go in—if 
he has had previous experience with the ship—he is 
the man that should know better than anybody else. 
As a master of a vessel, | have a general idea that will 
cover ary wessel, but the master of tie vessel tomrme 
man whe should know that: if he has had the oppor- 
tumity, he should know exactly better than anyone 
else. 

(\Viiness excused. ) 

Mr. McCAMANT: I now offer in evidence the de- 
position of the witness F. M. Grenapin. 

Grenapin deposition read in evidence. 


Mr, McCANANT: Captain®*Mcintosh is one a: 
our witnesses, but he is not here. If you will permit 


me to reopen our case when he comes, that is our 


case. 
Claitinaimts lvesus: 


Mr. WOOD: I wouldwike to recall Captain@iee= 
beaupin for a few questions. 
CAPTAIN JOSEPH LEBRAUPIN. Kecailedsins 


libellant. 
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Directv Exanination. 
(Questions by Mr. WOOD): 


©. Captain, where are the men’s quarters on the 
Babin Chevaye? 

A. Forward—behind the mizzen mast. 

OP ehehind the migzen mast? 

um. 1 eS, 

(Oe tive aniain mast 1s center: 

A. Between—behind the first mast forward. 

re liiatisithe toreimast, isn t it: 

interpreter: Yes, tle fore mast. 

A. I don't know in English. 

©. Where is the galley, Captain? 

Pee wicht adjonine.a aicleslbehind: 

OQ. And how do you get from the men’s quarters 
to the poop deck? 

A. Over by crossing a bridge from the forcastle 
w“iiere the men live, to the poop deck. 

MQ. Running lengthwise of the ship? 

A. From the starboard side of the ship; with the 
ship on the starboard side. 

Q. And is that bridge a permanent structure of 
the ship? 
eS, 
Built of what—made of what? 
Built of lumber, reinforced with iron. 
And how attached to the ship itself? 
It is attached to the deck with big pieces— 
large pieces of iron, and about every six or seven feet 


> OPO > 


there are supports to hold it up. 
QO. And on the same level above the deck as the 
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poop deck and the forecastle head? 

WA. Wes, exactly omenices mmeslewe! 

(Witness excused. ) 

ALFRED TUCKER. Recalled on behalf of miei 
bellant in rebuttal. 

Direct Examination. 
(Questions by Mr. WOOD): 

QO. Mr. Tucker, will you state the conversation 
that has been alluded to here by Captain Lebeaupin 
and Mr. Matthes, with reference to the damage to 
Gmisecareorauid the claim: 

A. I probably had several conversations with the 
captain and Mr. Matthes regarding any claim they 
might possibly have, as is generally the case with all 
ships coming in with damaged cargo. It is my duty 
to find out the cause of the damage, if possible gare 
trace it uppand find out whether or not the ciijme 
responsible, or whether it has been caused by perils 
oi the sea, or whatever the cause itay be. uci 
call several conversations to the effect that it was 
not our wish to claim upon the ship. We would rath- 
er avoid it if we possibly could. It was no credit, 
either to the vessel or to ourselves, to prefer a claim, 
or later to enforce it, but if we made a claim jiwe 
should certainly do ot best to enforce it, Dut ge 
would have to be satisfied first in our own minds, that 
the ship was responsible for the damage. I am quot- 
eduas havime weterred tothe lom book, As fai ace 
can recollect, I never Saga the lo book of tle vescel 
until after the cargo had all been discharged, and the 
protest had heen extended. I had no opportunity 
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of examining it, and even if I had, I recall havinge— 
when I did see the log book—finding considerable 
difficulty in translating it. [am not thoroughly con- 
versant with the French language. J can understand 
a little of it when it is spoken, but I find it very dif- 
men sto tread and iranslate the laneuase as written 
by hand, and therefore I certainly could never have 
made the statement, and certainly never did make 
such a statement that from the account in the log 
book, which I had seen, I was convinced that the ship 
was not responsible for the damage. As I said it is 
my duty to inquire all around, and find out how the 
damage happened, what was the cause of it. And, 
in this instance, I made numerous and sundry inquir- 
ies of different people and came to the conclusion in 
the end that the ship was responsible for the damage, 
although earlier I may have, in taking the captain's 
word, or Mr. Matthes’ translations of conversations 
with the captain, inferred that the damage might have 
been caused by perils of the sea. But I certainly never 
told him at any time that we would not prefer a claim 
against the ship. I would have qualified that by stat- 
ing unless I was convinced that the ship was respons- 
ible, in which case we should certainly prefer the 
claim. 

©. IJ forget whether I asked you, or whether you 
know, in this damage to the cement and steel, was it 
confined to any particular part of the ship, or was it 
general throughout her length. 

A. The damage to the steel was more or less 
throughout the whole vessel, though all of it was not 
bad salt water damage. Some of it was apparently 
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fresh water damage, which is not serious, and not ob- 
jected to, but the salt water damage was pretty well 
all through the vessel. But now, I was not in the hold 
of the vessel, or in between decks to see every piece of 
steel handled, so I cannot, of my own knowledge, 
swear as to the particular position which each piece 
nay dame Geenpied im the vessel. 

QO. How about the cement? 

A. As far as the cememt was concerned, that gar 
from the after end, as | recall it now. There wacmiiee 


other cargo damaged in the vessel. 
Cross Examination. 
(Questions by Mr. McCAMANT): 


‘OQ. Mr. Tucker, did you read the protest which I 
now hand you, at or about the time when the vessel 
finished discharging? 

A. Yes, sir. 

©. And wasn't your conversation with Captain 
Lebeaupin and with Mr. Matthes subsequent to the 
lime when vou tead the protest: 

A. As I said just now, I had a great many conver- 
sations with the captain, and I do not recall Mr. Mat- 
thes coming into the case until the vessel was pretty 
well discharged, but I may be at fault in that. I won't 
insist. However, my general conversation with Mag 
Matthes was aiter the protest was extended and 
transleted. 

Q. Did you tell himvatter you aad read thespies 
test which I handed you a moment ago, that, in your 
opinion, the damage to the cargo was caused by perils 


of the sea? 
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A. Lhave no recollection of making such a state- 
niemt, Mr. NMieCamant. 

Mr. McCAMANT: JI offer in evidence the protest, 
your Honor, for the purpose of connecting up the tes- 
{imony of this witness. 

COURT. Lie sane one that has been ised? 

Mr. McCAMANT: Used without having been of- 
fened inveviclence, 

Mer. WOOD: It hasn't been offered. I don't think 
it has been used in the case. 

Mr. McCAMANT: 1 think the captam’s atten- 
tion was directed to it. 

COUIRT Shei tee tar 

Miacked Claimants 2xiiibit 3.” 

(Witness excused.) 

IPE JORDAN. “A witness called om beliili orethe 
libellant in rebuttal being first duly sworn, testified 


as follows: 
Direct Bxamination: 
(Questions by Mr. WOOD): 


Where do you live, Mr. Jordan? 

Portland. 

And how long have you lived here? 

40 years. 

What is your business? 

Shipwright and caulker. 

How long have you been following the business 


O PID FIO PO 


of shipwright and caulker? 
A. What you say? 
QO. How long have you been following that busi- 


ness? 
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A, All that time, pretey much 
OQ. About how many years in the Port o1g@oar 


A. Ever since I came here—40 years. 

©. Did you recalk the main deck of the Babin 
Chevaye some time in September, 1909? 

XN Cocina. 

Q. Who had the contract for doing it? 

A. {was foreman for Captain Crowe, the finmimes 
Crowe & Anderson. 

@. And you acted as foreman for the job? 
Ey | WEST She 
© How much of the deci did yeurtecaniia. 
A. The whole main deck—all of it. 
How much of the old caulking did you take 
out? 

A. Well, one-third, sometimes two—where it was 
real bad we took out a good deal more. 

©. What condition did you find the caulking that 
vou took out as to age and softness, and so on? 

AS Vella pretty poor condition: 

©. Well, explain a little more definitely ain 
you mean by poor condition, as to its softness or 
eit 

A. Well, the oakum was decayed—had lost its 
covering for its protection—I suppose by the ship- 
maker. The pitch is a protection for the oakum. Oak- 
um won't stop a leak itselfi—has got to be protected 


©. Had the oakum lost its thread-like character 
amd continuity sola itewas putty: lice > 
7, eS, Sir. éS, Sir, 1t—ibseclecayed, 
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Cross Examination. 
(Questions by Mr McCAMANT): 

©. How much of the old caulking did you say you 
removed, Mr. Jordan. 

A. Well, we rived the whole deck. 

QO. What? 

A. Rived—that is commonly, the caulker’s force 
rive it; took out one thread or two where it was neces- 
sary, out of the whole deck, from the combings of the 
face of the cabin, to the combings of the forecastle 
head. 

‘OQ. And you re-caulked the whole vessel—the 
whole main deck of the vessel? 


A. Yes, sir, the whole main deck. 

QO. You say you took out one thread or more? 

A. Yes, sir. 

QO. What do you mean by that? 

A. Well, there is five or six threads in a ship of 
Met age. 

Q. And you left the other threads in? 

ey Y eS, sir. 

Q. You only took out one or more? 

Pee One ol more. 

QO. How many did you take out? 

A. I cannot tell; where it was required we took 


Sui little more. 

Q. Now, when you got through, the ship was in 
good shape, as far as her main deck was concerned, 
was it? 

A. Yes, sir. 

©. And it wasn’t necessary to take out these oth- 
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er thread? 

A. Oh no, we don't usually do it unless it is bad 
all the way through. 

©. And that was not the case with thismiives 
sel? 

A. No, it wasn’t bad all the way. 

QO. Simply all the top threads that would he in bad 
shape? 

Piemeece cil. yes, Sil. 

O. Now, Mr. Jordan, couldnt that be causedaing 
the heat in passing through the Torrid Zone—the 
condition in which you found that pitch? 

ZY Oy Sit. 

OF YY ontthink mote 

Aa eNo: 


Redirect Examination. 


©. Mr. Jordan, the oakum that was leit ijtite 
deck—what did you do to that, if anything? Did 
you set it down, or treat it in any way? 

A. Horsed it down with what we call horse iron. 

©. When you quit, she had a good, water tight, 
seaworthy deck? 

A. She ‘iad, sir. 


Reeross I:xamination. 

QO. How many days did you work on her, Mr. 
Jordan? 

A. About 11,000 running feet in caulking. I call- 
ed the other day at Captain Crowe's office. He mis- 
laid the book. I gave him the book, so he would 
count—charge the ship for men and material furnish- 
ed. He can't find the book. About 11,000 feet ; about 
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fourteen men there, somewhere about seven days. 

QO. Fourteen men working seven days? 

ey eS, Sin. 

(Wititess excused. ) 

GuieN RY “GRIFFIN. A witness called by thie li- 
bellants in rebuttal, being first duly sworn, testified 
as follows: 

Direct Examination. 


(Questions by Mr. WOOD): 


©. Mr. Griffin, what is your business? 
A. Foreman Columbia Dock. 
©. And how long have you lived in Portland? 

ene 22 Vicars, 

©. Did you re-condition the hydraulic cement that 
came out of the Babin Chevaye, a French barque, in 
September, 1909? 

po) Yes, sit. 

©. Just state what you did in that respect, and 
how many barrels were re-conditioned, and what you 
mean by re-condition? 

A. Well, by re-condition, we open the barrel, and 
empty the cement out, and run it over a screen to get 
the lumps out of it. I should judge, about between 
800 and 900 barrels. And there was—well, the dam- 
age run all the way from 15 or 20 pounds in some bar- 
rals, up to 350 pounds in others. Some was almost 
worthless. 

‘Q. And about how long a time did it take, and 
how many men? 

A. Well, I couldn’t say how many days we work- 
ed on that. We worked on that odd days; use the gang 
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the day when no cars or anything to load, so we would 
re-condition cement. 

Mr. McCAMANT: I thmk we object to thisteiim. 
acter of testimony, and move to strike it Oui@@memme 
ground it is not rebuttal. This is a part of TiWeimeeaee 
in chief, as I understand. 

Mr. WOOD: Itis. And I didnt really intemaiie 
call this witness, but as Mr. Tucker had him here, I 
thought we would put him on for what it was worth, 
I will ask leave to put in or leave it out—I don’t care. 

COURT: You can put it in by special permuiscigm 
Gra thicrcoutrt, 

©. How about the facility for getting experi ieee 
at that time to do this job? Were you able 10 ecm 

A. For the re-conditioning? 

OR RNS SE 

er CE ites 

Oe Were youlable te eet it avallmimes: 

A. While we was re-conditioning it, yes, we had 
the regular gang on the dock there, that had always 
followed that kind of work. 

Q. Well, if I may be allowed, I will direct his at- 
tention. ir. Tucker thinks and says that You 
couldn't get, at all days or all times, the men to do the 
job, and that you worked at it at odd times whengaie 
men were available. What is the truth of that? 

A. Well, we had—there was a gang on the dock 
there that re-conditioned the cement, and we kept a 
steady gang of men there. 

Q. You worked at it steadily then? 

A. Most of the time we worked at it, but some 
days would be all loading cars, or unloading cars; 
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something like that. 

Q. And you didn’t remember how many days you 
were at the actual cement work? 

A. Couldn’t say. 


Cross Examination. 
(Questions by Mr. MeCAMANT): 


QO. Were you at it two weeks? 
A. Yes, we were at it more than two weeks. 
QO. Were you at it three weeks? 

A. Well, I don’t know about the actual time. We 
worked at it for about six weeks, I believe, off and 
on. 

Q. Six week off and on. Now, was it as much as 
eeiomtlt sesterdy work, Mr, Gritiimn: 

Pee cll couldimt say as to, taate 

©, Wasnt over a month's steady work, was it? 

A. Well, I couldn’t say just how many days it was. 
Would have to get the records from the docks down 
there to show that, I believe. 

QO. Well, vou know approximately, don’t you? 

A. Well, I wouldn’t attempt to swear to whether 
a month, or more than a month. 

©. How many men were working on it? 

A. Well, two men and four men—two men in a 
gang—two men at a screen. 

QO. How many barrels of cement was re-condition- 
ed? 800? 

A. Yes, or 900. 

©. About how many barrels of cement will two 
men handle in a day? 

A. Re-condition all the way from 25 up to 35—de- 
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pend on the condition of the cement. 

Q. Part of the time you had two men, and part of 
the time four men, you say? 

AS Yesesic: 


©. How much of the time did you have@onms 


men? 
A. Well, I couldn't sav to tliat. 
©. Half the time? 
me lseuppose about hali whe time 
©. <Andyou think they averagedi@s cr 30 barielegs 


day = Each crew of two inen: 
A. Of two men, yes, sir. 
(Witness excused. ) 
Adjourned until 2 P.M. 
CAPTAIN ALBERT CROWE. Recalled iyaiive 


libellant in rebuttal. 
Direct Examination. 
(Questions by Mr. WOOD): 


© I believe you have already stated. Capiaime 
your €xperiemee at sea covering how many years: 
Eee co. 
©. And in sailing vessels? 
17 years as master of sailing vesscis. 
Steel or wooden? 
Both wood and steel. 
I will ask vou to listen to this question, which 


OPO > 


will be a very long one. Try to carry the main points 
in your mind. Whether on a voyage from Antwerp 
to Portland, by way of Hobart and the Cape of Good 
Hope, a steel vessel, loaded with general cargo, but 


principally cement and structural iron, leaving Ant- 
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werp aLout the 16th of February, 1909, and ahout 95 
or 97 days out to Hobart, and arriving at Astoria the 
latter part of August of the same year, whether in 
that voyage, at that season of the year you would 
consider this an unusual proportion of rough weather. 
and not to be anticipated or expected by a vessel on 
that voyage: The 18th of April the sea very rough; 
deck constantly flooded by high seas washing over it; 
April 29th, sea constantly breaking over the vessel: 
sea high two days in April, 18th and 29th: May the 
Ist, sea very rough, decks forward constantly swept 
by waves: May 2nd, sea hollow, wind suddenly fresh- 
ens, deck constantly covered with waves: May 4th, 
squally, wind blowing a gale at intervals: May Sth, 
lower deck constantly filled with water, decks flood- 
ed, weather improves, squalls less frequent; at one P. 
M. a strong gale ,heavy rolling; forward part con- 
stantly flooded; seas break over the vessel from one 
end to the other; steering with the waves to avoid 
accidents: May Oth, very severe squalls; sea very 
high; entire deck constantly flooded; break water of 
the main hatch is carried away. (I will explain that 
some spars and planks were rigged to hold down the 
the hatch cover. They were carried away.) At noon 
impossible to remain on deck; sea high; steering with 
the waves; lower deck constantly filled with water to 
the height of the bullwarks: ship answers her helm; 
Mierercormiethe alterioon tme vesselyctiucl iron be= 
hind by two waves; the first one lifts her bow in the 
air, and while her stern is down, the second one, the 
crest mountain high, lands on top of her; the stanch- 
ion aft on the poop deck, bent or broken; the wheel 
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house smashed; the whee! damaged: the grating on 
ihe port side torn away; the door of the chart house 
sinashed; two coxswains torn away from the wheel: 
the second boatswain—coxswain Gallen thrown head 
foremost against the rack on the poop deck, picked 
up with a fractured fore arm, and internally injured; 
Doatswanmy Colletswept from one side to the othermm 
the poop deck, finally seized the banister of the poop 
ladder, received a broken lee; the carpenter throw 

fulns: everything in his way, and his jaw sniasigews 
{wo seamen, Francois Jaouen and Venant Marie 1 
Fur, carried overboard: /th of May, sea rough and 
still impossible to keep the course, but at noon it is 
possible to resume the course: May 8th, sea rough; 
heavy rolling; deck constantly flooded: May 9th, 
weather improves, but rolling and straining; hatch 
opened at 5 P. M.: May 10th, severe rolling; fears en- 
tertained for the safety of the masts—when did I give 
you that the hatch was opened? 

A. May 9th. 

OQ” That is a mistake. Weather miproves iseallan 
says—rolling and straining; May 10th, hatch open- 
a in the afternoon: May 12th, decks swept from 
stem to sterm: ieh@eers takine the ship std@wapes 
straining and shaking her tremendously; lower deck 
constantly full of water, 9 P, M. storm increases, ame 
canvas on life boats and the third tarpaulin of the 
main hatch carried away. The hatches had three cov- 
crinegs, and the third is ihe ome on top: Nlaw (4am 
decks remain flooded, and sea very rough, but an ex- 
amination is made of the cargo—no, an examination 
is made of the cement of the stanchion :—from the 
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main hatch to the deck house are broken; one rivet 
gone; hold is inspected: May 20th, sea rough; weath- 
er generally bad; decks flooded: weather become bet- 
ter on this day: 29th of May—never mind the 29th 


of MNay—took on a pilot for Hobart. So that in May 


they had one, two, three, four, five, six, seven, eight, 
ten stormy days. On the 9th of June, after leaving 
Hobart, decks constantly flooded; severe rolling: On 
HneslO0tm of time, sea roueh, blowing a gale. That 
seems to be about the end of the bad weather—the 
10th of June. Now, I will ask you whether, on that 
Vor leceass(esctiped, at that time Or the year, that 
weather, as I have described, in severity and dura- 
tion, was anything unusual or extraordinary, such as 
a ship carrying a cargo on that voyage ought not to 
have anticipated? 

Mr. MceCAMANT: I object on the ground it calls 
for a conclusion, and endeavors to place the witness in 
the position of the Court, and on the further ground 
that it is not a proper subject for expert testimony, 
and on the further ground that the testimony is ir- 
relevant and immaterial in that the question gives 
only partial picture of the evidence as disclosed in 
Court, and does not accurately describe all of the con- 
ditions. 

COURT: Let him answer subject to that objec- 
tion. 

A. The amount—the number of days, about fif- 
teen I totaled up there, of bad weather; in the south- 
ern winter months, making that passage, may have 
considerably less, but not unusual to have that much 
or more—that number of days or more. It could be an- 
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ticipated; similar weather like that could be antiei- 
pated. 

Q. Is it anything unusual in a passage Orme 
kind, with only about two feet of free board, and say 
four feet of railing, to have the decks frequently 
flooded? 

A. The ship would actually have more—that ship 
would have more free board than that. Excuse ime 
for answering your question in that way. I[ think 
there 1s an error in the amount of free board thar] 
sel must have. 

Q. The captain gave it in French dimensions, but 
Mr. Matthes, I think you translated that as two feet 
of free board, didn’t your 

Captain LEBEAUPIN: 4 said three feet or im@mes 

A. That ship should have about four feet ten. 

‘QO. Well, the captain made a guess at it—he didn't 
pretend to know. But he can state now, if he will 
what, in English measurement, would you guess the 
free board to be? 

Captain LEBRAUPIN: I dont reinember ites 
actly but it must have been at least almost three feet. 

A. That is wrong. 

QO. Well, let’s say that it had as much as four ice 
free board. is it anything unusual for vessels carry- 
ing cargo, aud heavily laden, to have her decks con- 
lonily tooded at sea 

A. Yes, you don’t usually find them constantly 
filled. A ship should be prepared, or is built for en- 
countering all kinds of weather. Of course, it may 
be exceptionally bad at times, may strain and labor 
her, but it is not unusual for her to have the decks 
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at times—well, maybe for a minute or two—all level 
ieiieerOss nO Ole reall to the other, but mot very 
often. | 
©. I didnt mean constantly, during the whole 
day ut, as entered in the log, during the day's seas 
coming over her, and frequently filling the deck— 
flooding the deck. In other words, what I am trying 
fooctiat inom you as am expeit. Is it tnusial for a 
loaded ship's deck to be flooded with sea water? 
PeeeOUnioiotdeallsmot at all, 


‘Q. Now, would you say that, if on this voyage 
she really only left her course for 48 hours on the 5th 
and 6th of May, and ran before the wind, and then 
again on the 12th of May, she headed as close to the 
wind as she could go, but didn’t run before it, but 
still couldn't keep her full course, because she was 
obhged to head into the wind, with these three ex- 
ceptions—that is the 5th and 6th of May and the 12th 
of May—she kept to her course, and at no time went 
under less sail than lower fore topsail, foresail, lower 
main topsail, and upper main topsail, would you say 
that indicated very unusual bad or dangerous voy- 
age? 

Mr. NcCAMANT: Object to it on the same 
ground as previously stated. 

SOURT: Very well. 

A. In my opinion, it is considerable sail to carry 
with excessively bad weather. It is quite a large 
amount. Some vessels will carry it, but it is a large 
amount of sail to carry with the wind as we are led to 
believe it is. 
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Crocs Ee aimination: 
(Questions by Mr. McCAMANT): 


Q. Captain Crowe, suppose that the ship, instead 
of having 15 days of bad weather, had six weeks of 
almost continuous bad weather, what would you say 
as to whether that was the usual amount of bad wea- 
ther in going around the Cape of Good Hope, from 
Antwerp to Portland? 

A. Well, that would be— 

Mir. WOOD: Wait just a moment. | object tomaam 
because | think the degree of weather should 
stated. A vessel might have six weeks of wery dis= 
agreeable weather—head winds, contrary winds, con- 
tradictory weather, but we are talking of weaghes 
which put her structure to a strain. 

Mr. McCAMANT: I think counsel's question is 
open to much more serious objection than that. 

COW kay Semin answer. 

A. Six weeks would be an unusual amount— 
would be a very severe passage. You can get very 
near—bad weather over very near the entire route, 
and | have made that very same voyage with never 
taking in except light sails. I have gone cleanmime 
Hong Kong, only taking the royals—that is, the up- 
per One 

©. Do net captains differwery miuch in’ tiem 
judgment as to the amount of sail to be carried in a 
given condition of wind and sea? 

A. Yes, some captains will carry more, and some 
vessels are capable of carrying more. Some vessels 
will not steer if you carry too hard a pressure of can- 
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vas on them. The captain really has got to be the 
judge, more than anybody else of that condition. 

©. ‘The sails tend to steady a certain class of ves- 
sel, do they not? 

A. The wind in certain conditions. If the wind 
is out a little on the side, it will press her or will make 
a pressure so she will go to one angle and remain 
there, or reef at one angle and come back; then the 
wind will steady. But the wind can be very strong, 
lots of sails, and still do excessive rolling. If the wind 
is right aft, blowing her direction, then the sails don't 
Steddysier very mtici. 

Q. The question of how many sails to carry is a 
question depending on a good many considerations, 
isn't it, Captain? 

A. Yes, sir, depends a good deal on the ship and 
the captain’s good judgment. 

©. Assuming that you get two men equally com- 
petent, whose judgment would you have the most re- 
spect for—the captain out at sea with the vessel, and 
cognizant of the conditions, or the witness sitting in 
the courtroom, and testifying in response to ques- 
tions? 

Eeeeetimilc [imust admin, the scaptaimemietmcme 
cualified man, if he has had opportunity—been in that 
vessel long enough to learn her, he is the man really 
to judge better than anybody else. 

QO. Now, Captain Crowe, you say it is usual—it is 
not unusual for the decks of a vessel to be washed 


with water? Is it usual—ordinarily how long will 
the water remain on the deck of the vessel? 


A. Oh, I have seen them where the seas are very 
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bad, sometimes it will be an hour, with the vessel car- 
rying 300 or 400 tons on her deck, of water. 

©. For an hour, you say? 

A. Sonietinies probably ser am hour, 

Q. Suppose duriie@ pretty much the entire dagen 
the 2nd of May the decks were covered with) Wwanem 
and suppose on the 5th of May the decks were flood- 
ed with water, pretty much the entire day, andaime 
seas broke over the vessel from one side to the other, 
and the vessel is covered up to her bulwarks yagmm 
water most of the day; and suppose on the Oth of May 
the decks are constantly flooded all day long, so that 
nothing but the poop deck—no portion of the vessel 
except the poop deck is above the water—what would 
you say as to whether that was a usual condition of 
affairs? 

A. Would be very severe weather and sea both. 

©. Now, suppose the vessel has been thoroughly 
iispected) betore she left her porter iemes jemi 
and has been classified by a competent surveyor, as 
entitled to No. 1 classification in the Bureau Veritas 
—you know what the Bureau Veritas is, do you not? 

Pe Yes) siic 
‘Q. ~You are the local representative here, are yam 


A. No, sir, | represent San Francisco underwit- 
ers. 

©. Suppose the vessel has been inspected in that 
inanner, and has been given the classification wie 
I described, by competent surveyors, and suppose her 
poop deck and the wall of the poop deck aft and the 
door lcading into the chart room, and the superstruc- 
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ture about the wheel house have all, been inspected 
and found to be staunch and strong, and a wave comes 
along, and smashes in the door leading into the chart 
reom, and the wall of the chart room, and also breaks 
in the superstructure in the neighborhood of the 
wheel house, all of those structures having been duly 
inspected and passed by competent surveyors, what 
would that indicate as to whether the weather was 
unusual or not. 

m~. Indicate rowel seact 

Q. Would it indicate seas that 

A. They were not usual. They were severe ones. 
They were high ones. 

O= Would indicate that they were seas such as 
ordinarily would not be encountered, would it not? 

A. It is not usual, not very usual. It is only per- 
haps once—well, lots of voyages you will make, you 
will never get any water up to the poop at all; wm fact, 


many ships may go for years, and not have any. I 
don't know in this ship, whether she was what we 
consider a dry ship, and very seaworthy vessel, or 
whether she was subject to taking water on there, 
putetwe fatet tiiat she does take watem arotind there, 
would seem to me that the conditions were rather 
bad, or else the ship was perhaps not on fine lines, not 
a dry ship, what would be considered a dry ship—one 
of the two. 

QO. You know that this ship has come to this port 
on other voyages, do you not, Captain? 

A. I think I know of three voyages. 

©. And you know that except on this voyage, 
there has been no quarrel with the manner in which 


158 Mfeyer vs. 


her cargo has been delivered, do you not? 

~, donot know that, 

QO. Now, if that fact had been established, what 
would that indicate as to whether the ship in her con- 
struction was staunch and strong? 

A. I think therews no doubt that a vesselijenene 
she gets a certificate irom the Bureau Weritaswinmien 
be built according to certain regulations for her. 
While that is in effect, that is evidence the vessel must 
be in pretty good condition although there may be 
defects in various places that the certificate Gem 
would not bring out at that time. If thereé@wenem 
certificate given just immediately prior to her going 
to sea, that all those conditions were right, then 1 
think we would have to assume she was right then. 
In fact, the insurance companies would take a risk 
like that, and will pay for any damage without any 
question. 

iO. Now, suppose, as a matter of fact im thisvemee: 
the evidence shows that the vessel had been in dry 
dock before she left Antwerp, and while she was in 
dry dock, she had been inspected both outside and in 
by competent surveyors, and had been given her cer- 
tificate by a qualified officer of the French Navy, who 
was the inspector at Antwerp for the Bureau Veritas, 
and then the door of her store room had been smashed 
in, in the way I have indicated, and the wall of the 
store room, and also the superstructure about the 
wheel house had been broken in, what would you say 
that indicated as to the severity of the weather? 

A. it would be severe weather, and that is ev1- 


deace the vessel was in goodscondition, if she passed 


rl 
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Citt eNanimiatton, 

©. How then would you account for the breaking 
in of these walls and doors to which I have directed 
your attention, under those circumstances ? 

A. Very bad sea. Severe weather and very bad 
seas. 

©. And would you say that that was such severe 
—such weather as the ship would ordinarily expect 
TOmmecemom that voyager 

A. No, not hardly. 

©. Now, suppose, Captain, tlle main deck of the 
vessel had been flooded by the sea for as much as 48 
HGurs continuously, and at the end of that time, the 
pumps still were clear, indicating that there was no 
water in the hold, what would you say that indicat- 
ed as to the condition of the decks at the time when 
the flooding began? 

A. I think we must assume that the deck was in 
good condition on account of the certificate and ex- 
amination she has had. Ii the deck did not leak aft- 
erwards,—aiter having been subject to the strain of 
the sea jumping on it, didn’t leak then, then I would 
say the deck was in very fine condition. 

©. [call your attention particularly to the condt- 
tions which obtain on the 12th and 14th days of May. 
At 11 A. M.—that is the 12th of May—at 11 A. M., 
the decks are swept from stem to stern, violent roll- 
ing, and straining of the ship; at 1 P. M., awful weath- 
er, high seas taking the ship side ways, straining and 
shaking her tremendously; the lower deck—that 
means the main deck—constantly full of water up to 
ihe railing; at 9 P. M. the storm increases in violence; 
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the canvas of the life boats, and the third tarpaulin 
of the main hatch are carried away; also thespaumme 
of the poop ladder, and the cover of the man hole of 
the pump well; the port side of the deck h@neemi- 
stove in at least two inches: May 14th, decks re- 
main flooded; sea rough; as soon as it was possible to 
go on deck, the captain and the officer of the watch 
made a thorough examination; the cement Ome 
stanchions from the main hatch to the small deck 
house was broken and the stanchions slightly twist- 
ed: one rivet completely gone, causing thereby a con- 
siderable leak; temporary repairs were made with a 
wooden plug; as soon as more water is found in the 
hold, the main pumps are*worked constantly gnome 
M., pumps clear; as the water was moving constantly, 
it was impossible to work the pumps; an inspection 
of the hold revealed several leaks resulting from the 
severe straining of the ship. Now, suppose, Captain, 
it appeared from the evidence that the rail of the 
poop ladder had been careiully inspected at Antwemm 
before the vessel started on her voyage, by a compet- 
ent surveyor of the Bureau Veritas, and lad@peem 
passed satisfactorily ; and suppose the port side of the 
deck house which was stove in two inches, was re- 
inforced by a plate of steel, in addition to the wooden 
material in it, what would you say as to that condi- 
tion of wind and weather, as to whether it was usual? 

A. In as far as the rail was concerned, that would 
indicate almost nothing, but the forcing in of the side 
of the deck house shows that there was a very heavy 
weight of water come against it. 

Q. Was that such weather as would ordinarily be 
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encountered with that kind of a voyage’ 

A. Well it would be very severe—very severe 
weather. 

QO. Now, Captain, suppose a vessel leaves Ant- 
werp, bound for Portland, by the way of Hobart, with 
her main deck properly caulked, and suppose, by rea- 
son of such weather conditions as have been describ- 
cdMinmtlherqiesizens submited to you on direct aad 
cross examination, the vessel strains and labors heav- 
liteeso mich thamlmter seainis are opened more or less, 
and such that the major portion of her main deck is 
mircer water tor periods of 48 hours at a time, on at 
least two different occasions, and under water at oth- 
er times for more than a moment or two—for a con- 
siderable period—what effect does that have upon the 
top threads of the oakum in her caulks? 

A. Oh, the top thread will deteriorate some, but 
it wouldn't deteriorate the oakum but very little, un- 
less there was a motion, a bending motion of the hull; 
a bending like a bending up and down of the deck on 
imnore aid ait lime, or sStraimneerie otier way, 
athwart the ship—unless there was strain enough to 
do that, it wouldn't affect the oakum. 

Q. Suppose the vessel did strain in the way you 
describe—what effect would it have on the oakum? 

Mr. WOOD: Objected to. No such evidence 
rere lit is a steel vessel. 

A. It will partially chew the oakum on the top. 
It will crack the pitch, throw it out in places, and it 
will deteriorate the condition of the oakum itself. In 
places it will get quite soft. Did I understand right 
that there were some of the bulwark stanchions, that 
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the rivets were started? The braces in the bulwark 
stanchions, that they were started? 

©. ‘There were several stanchions where the— 

A. Bulwark stanchions? Braces to them? 

©. —where the cement supporting the stanchions 
were loosened or broken more o rless. 

A. That would indicate that the force of Gare 
there was a big strain coming on the bulwark, and it 
would come above—that breaking of the cement 
would come about, more on account of the water 
coming directly across the deck than it would from 
strain, or it can come from other cause. Theseigmer. 
could be loosened, and the cement broken by a length- 
wise bending of the hull, or it could come by water 
jumping in one side and going over and hitting the 
bulwzrks on the inside, putting a big strain on it. That 


injury can come about two ways. 
Redirect Examination. 


Q. Captain, did you ever know a vessel's deck to 
be constantly under water for 48 hours, without the 
rails showing at all? 

in ING, 

On Digy ome criicar ot stem a thine: 

A. Well, | have heard people make assertions in 
lines something similar to that, but I don't think it 
was ever really meant that the vessel would be in 48 
liours— the decks acr@scui me tail 

©. When the entry im the log is, “decks conseamme 
ly flooded"—it means from time to time, doesn't it? 
iedoesn t mean all thetinie: 

A. Well, the literal reading of it is fulllalierine 


Barque “Babin Chevaye”’ 163 


time, but I have never seen one full for—oh, I have 
never seen the decks full for one hour—chock full. 

©. I mean to say, if you find the entry in the log 
“decks constantly flooded,” what do mariners under- 
stand by that word “constantly”? Do they under- 
stand at intervals from time to time? 

A. Yes, sir. 

MieweCAMANT: Lobjecttothat. That is nota 
proper subject of expert testimony. ‘The question is 
Incompetent. 

mMieVWOOW:; It is am expert term. 

SO i Whereis sanvexpert fen, or a term 
commonly used, it is competent, I suppose—that is, 
his translation. 

Mr. WOOD: Commonly used in all English logs 
“decks constantly flooded.” echnical term, you 
might say. 

A. If wouldn't understand the deck full up to the 
rail all the time. It is more an expression of the con- 
dition—there was a lot of water on the deck. 

Ome Now. Captain) 1m steele cssclowctitnm ana 
Sraumclh, aid seaworthy im every respect inpiver full; 
and tight and staunch and well caulked in her decks 
mitem she left Antwerp, 1s there anythine ingiter be- 
ing constantly flooded with water that would let the 
water through the seams of the deck into the hull? 

A. Not without working. The ship must work, or 
the deck would not leak. She could be under water 
iiesemionsanormicht; if there had@seen mo strain in 
the hull itself, the deck wouldn't let the water 
through. 

QO. Where is the worst strain of this kind—if the 
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ship was buckling in any way, where would this be 
most apt toshow? In the deck seems? 

A. Will usually show the most around the main 
hatch, where an opening is cut in the deck, if not 
properly reinforced around there. In any vessel, even 
with all compensation for cutting away the beams, it 
will usually show around the hatches and the middle 
portion of the ship first. 

OQ. Now, if a vessel is as I described that, tightly 
caulked—well caulked, seaworthy deck, main deck of 
a steel ship, and she is pooped by one big heavy wave, 
that fills her from stem to stern, is that any justifica- 
tion for this deck’s leaking? 

7A. Yes, | would say so. 

QO. Why? 

A. Because in going over the top of the hotsemas 
would probably have about seven feet, and this big 
volume of water goes on top of the poop as it jumped 
down the main deck, and will shake things enorm- 
ously. 

©. And would that 

A. That would start the deck. 

©. Would that one act be sufficient to opeinuall 


the seems of the deck? 

A. Not along the whole length. 

Q. Now, in your experience as a mariner, don't the 
spread of canvas that is carried, always have some in- 
dication as to the strength of the wind, and the se- 
verity of the storm? 

A. Yes, sir. 

‘O. Did you ever know vessels to go under bare 
poles? 
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A. Yes, in rare times. 

©. tow much canvas, for example, is carried in a 
hurricane? 

Pome: cut ail 


Recross Examination. 


©. Captain, are you familiar with the methods by 
which French vessels measure the severity of the 
winds? These figures one to twelve. 

A. Ithink that is in general use. 

a Vitis im eeneraliise: 

ENG Ves. 

Q. Now, is it usual for the wind to attain a ve- 
locity of eleven, mentioned in that protest, measured 
by that standard, on a voyage from Antwerp to Port- 
llagoral 2 

A. That is very severe weather. 

Very severe weather? 
Yes, sir, very forceful weather. 


Oreo 


Isn't nine as high as ordinarily the wind would 
range on that voyage? 

A. Oh no, ten is quite frequent, but eleven is sel- 
dom. 

©. Eleven is seldom, you say? 

A. Very seldom. 


Redirect Examination. 


©. Have you been on the barque Babin Chev- 
aye? 

A. Yes, sir. 

Q. And if you were the judge of the severity of the 
weather, and rated it eleven, would you on that ves- 


sel carry the lower fore topsail, the foresail, the low- 
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er main topsail, and the upper main topsail? 
A. I doubt very much if the sails would stand, or 
the gear. It would be an enormous pressure of can- 


vas for a force Ot eleven on wind: 


Recross Examination. 

QO. Depends somewhat on condition of the sea, 
wouldn't it, Captain? 

A. Qh, the amount of sail, yes. li you are running 
with the sea, or running with the wind, you are les- 
sening the effect on the ship and on the sails, and you 
can stand a greater force of wind in going with the 
wind—in that direction. 

Redirect Examination. 

©. It still remains, though, 1i you rated 1t elewens 
you wouldn't carry that sail in eleven weather? 

A. Well, I would doubt that very much. I dont 
say that I would, because I would have to be going—— 
1 think the gear on my ship, and I usually keep a very 
good one, it would have to be the same as new, and 
voing with the wind, I think, to stand such a force as 
that. 

(Witness excused.) 

CAPTAIN ANDDREW HOBEN. A witness calle 
ed on behalf of the libellant in rebuttal, being first 


duly sworn, testified as follows: 
Direct Examination. 
(Questions by Mr. WOOD): 
‘Q. Captain, you live in Portland, I believe? 
AX Wes sit. 


@. »How long have you lived here? 
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A. 21 years and about eight months. 
©. Did you ever go to sea? 

A. Yes, sir. 

Q. For how long a time? 


A. Oh, I was at sea about 30 years—about 20 as 
master—a little over 20. 

©. In what character of vessels? 

mem meenei all classes. 

© Weep sea slips: 

Eee cepesca sips. 

(ee ittce2Z0 ears "service as master 1m deep sei 
vessels? 

ene ili heltinie. 

‘O. Been in wood and steel ships? 

A. Wood, steel and iron. 

QO. What is your occupation now? 

A. Marine surveyor for San Francisco under- 
writers is my principal business. I have other sur- 
veys, but San Francisco underwriters—what we call 
Wheat Cargo Association, London and San Francis- 
Commi nave been i fiat since | iiave becnulnere: 

Q. Were you acting in that capacity in Septem- 
ber, 1909? 

eemes, Sir. 

QO. Did you survey the French barque Babin 
Chevaye, that month and year, for a wheat cargo at 
Portland? 

Ce ccs. 

©. What condition did you find her decks in—her 
main deck ? 

A. I made a survey when the ship arrived here, of 
the ship in general for damage, and her decks. That 
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would be about the 13th—I think the 13th of August. 
©. What condition did you find? 

A. Didn't find them good enough to satisfy me 
that she was in conditiion to carry a wheat cargo, and 
on that cause ] wouldn't grant a certificate until her 
decks were caulked. 

©. Did you order the caulking? 

A. [| reconunended it. 

©. Who performed the job? 

A. Anderson & Crowe, I believe. Yes, it was An- 
aerson & Crowe. 

(), And what was the matter with the main deck? 

A. Well, the deck was soft in general, and on the 
passage out it was patched up considerably in places; 
on the voyage from Antwerp to this port. I couldn't 
say when it was done. There were many places that 
they had touched up. I suppose they leaked. And I 
also went down into the hold, and found many many bar- 
rels of cement all over the ship, which was more or less 
lamaged from leaks in her deck. 

©. How were those leaks in regard to being general, 
running fore and aft and athwart ships? 

A. Qh, the leaks was principally all over the deck, 
and a great deal of water coming down from the bul- 
vark stays, which was—the cement was cracked around 
the heel of them, and some rivets was loose at the time. 
I think some of them had been replaced, but still there 
WAS some of them loose around the bulwarks, in the 


licel of the bulwark stavs, but the cement was away, plen- 


Tron eciclieandte: 
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Q. Were you familiar with the stowage of her car- 
go on that voyage inward? 

A. Of course I seen it, but 1 didn't take much in- 
terest init. | was over the ship occasionally, while she 
was discharging—while the work was going on, of 
calking the deck, because I examined the ship in the 
tower hold after the cargo was discharged, to see if 
any of the beams was broken, and | found two beams on 
the port side abaft of the main mast, at the inside end of 
the gusset was fractured. So of course I had to look 


for some more, to see if there was any. 


(). When were those fractures made, do you know? 
®. Oh, | suppose on the passage. 

©. You don't know? 

Poe Vy ell i thinkstor sine theyaa a> made on tive 


passage, because the fractures was fresh. I wouldn't 
swear it was, but it 1s my belief that it was on that 
fondo (iese tiactines cOmestimoweln an itll intel 
be wrong. 

7 “Now, the patches thar you found im thesdecd 
How did they compare with the old calking—the old 
seams, as to quality? 

A. Oh, I didn't try them patches, not hardly any. I 
only tried the part of the deck that handn’t been calked. 
If | went over them might have found them better. I 
vas looking for bad places, not for good places. 

©. Then vou ordered complete new recalking? 

A. Ithink my report is here, aint it, Mr McCamant ? 
My report of the survey? I madea report of the calking. 
‘made you from memory a good deal. Of course I read 
it over in my book at home, but IT think the report ts 
here. 
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Mr. McCAMANT: I think so. Want to see it? 

Mr. WOOD: Yes, I would like to have a look at it. 

Mr. McCAMANT: While Mr. Wood is looking at 
that, may I have permission to open up my case to ot- 
ier in evidence this stipulation admitting my client is a 
corporation. I have no evidence on that point. 

COU Ides: 

Stipulation marked “Claimant’s Exhibit 9.” 

©. There it is, 11 you want to look at it (titemmes 
Ort). 

A. I think I remember. I think I can give it from 
memory. 

Q. Do you remember, Captain, how the cement was 
damaged in reference to the distribution of damage over 
the extent of the cargo? 

A No: 

©. Have you any information from your observa- 
tion of the cargo and the ship, as to whether or not she 
was properly stowed and loaded? 

“\ Mr. McCAMANT: I object to that. His informa- 
tion would not be evidence, your Honor. 

Mr. WOOD: Well, I was going to ask what he 
knew. 

A. As far as I seen, the cargo in my opinion, was 
properly stowed but I wouldn't consider from my knowl- 
cdge of the ship in general, and the appearance of the 
ship, and the working of the ship, and what I have seen 
of the ship that the cargo was properly distributed. 
Sow, that is, I mean, a big portion of the iron was down 
below—down in the hold, low down, then a portion of 


it between decks, and then cement on top of that again. 


-_ 
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There was a big space, or a space—I wouldn't say— 
about two feet—in between decks, and the same in the 
lower hold. Well, having that iron so much down be- 
low, and low in between decks, in my opinion would 
ictch the heft of the cargo very low in the ship. 

©). What would be the effect of that? 

a. Would make her very stiff and laborsome at sea. 
I aim not saying that is correct, but that is my opinion. 

Mr. WOOD: To save putting that long question in 
the record, is there any objection to his examining this 
protest, and I will examine him on it? 

Nir. McCAMANT: Ne. 

(). I will ask you to read over the captain's protest 
on the Babin Chevaye. Then I am going to ask vou, 
after you have read it, your opinion as a mariner, as to 
the severity of that weather as to its being extraordinary, 
znd unusual, both in quantity, duration of time, and ex- 
ient of severity. Will you read over the protest,, please, 
Captain? 

COUT: Is this diagram supposed to represent 
the cargo—the stowage (Referring to Exhibit 7.) 

Mr. McCAMANT: Yes, Your Honor. 

eer: ihese dark limes ere: 

Mr. McCAMANT: I don’t know. That is what the 
first mate introduced. He said it was rough. I don't 
inow how accurate it would be in that regard. The 
captain was examined particularly as to space, and so 
was the mate, but I don't think anybody has testified 
that the diagram was accurate in that respect. 

©. Have you read that over, Captain? 

I, = UGS, 
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©. Now, Captain, that being the record of a steel 
ship, on her voyage from Antwerp to Portland, and 
particularly showing the voyage to Hobart, by way 
of the Cape of Good Hope, and I will add to that, 
she was omly three days driven irom het (egies 
that is, on the 5th and 6th of May she ran before the 
wird, and onthe 12th of May she headed closemimira 
the wind, and that the lowest sail which she carried 
the lowest sail she carried was 


in the worst weather 
the lower fore topsail, the foresail, the lower main 
topsail, and the upper main topsail—wait a moment 
before you go on—I want to ask the Captain a ques- 
tion. 

Mr. WOOD: (To Captain Lebeaupin) There 
seems to be a discrepancy in your testimony here 
You said that that was the sail you carried, and then 
on the 6th of May you said you carried the saime sails 
as on the 5th, and then I asked you to repeat them, and 
you repeated the foresail, the lower fore topsail, the miz- 
zen middle staysail, and the mizzen top mast foresail, 
which are not the same as previously given. You may 
want to correct that, or it may be your translation, Mr. 
Matthes. 

Interpreter MATTHES: No, I noticed myself when 
he said so. 

Mr. WOOD: I just wanted to give him a chance 
to correct it, because they are not the same. 

©. We will savy that it is the minimum sail carried. 
| will ask vou whether, either in duration of bad weather, 
cr in the cx tq f de®, it isesuclitweathter asson a voyage 


of that kind, at that time of the vear, ought not to have 
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been expected, and was unusual and extraordinary. 

A. Generally at that time of the year, we look for 
that weather. Sometimes we don't get it and some- 
times we get it pretty bad. But I have made several 
passages down there, and I have had similar weather, 
and had my decks what you would call flooded—con- 
stantly flooded; that is, heavy seas wash over it; before 


they are quite run off, you know, another fellow would 


come—keep acoming like that. We look for that wea- 
ther. On that passage after you passed the Cape, or 
after you pass Christocona, that is an island in about 
ten west and thirty-five south; we generally go down 
to 42 or 45 when we are running down for Australia 
or Tasmania, which is Hobart, but we always look gen- 
erally for gales of wind, the same as we have on this 
coast in svovember. 

©. If will ask you, as you viewed the Babin Chevaye 
aud judged her, could she have carried any such spread 
of sail as that in extraordinarily bad weather, such as 
« real tempest? 

A. ‘The ship could have carried the sail or any other 
ship. The ship was staunch and strong in every way, 
barring her decks. I leave them out. And she could 
carry any sail, practically—would stand the wind, but if 
it was blowing so hard as the captain explains it, I don't 
think the canvas would stand the pressure. 

Q. Is there anything in the main deck being constant- 
iv under water, constantly flooded, which should ex- 
cuse its leaking? 

A. If the deck was properly caulked—that deck— 


if the water was on it for three weeks, it ought to keep 
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tight, provided there was nothing carried away. That 
is the intention of the deck when properly caulked. The 
same as the bottom of the ship, it is supposed to keep 
out water. It is not supposed to leak. 

QO. You mean if nothing had been carried away, 
nothing of the deck had been carried away? 

An No part on therdeals. 

©. ‘To open the hold? 

A. To open or make a hole. That is, if a sea came 
in and struck the hatch, slewed the hatch off, sort of 
raised the corners, it migh leak and flood the ship; but 
never leak 1f water on it for a week—that is the inten- 
tion of calking it. Must be tight. There is noveweiee 


when a deck is caulked properly, it must be tight. 
Cross Examination. 
(Questions by Mr. McCAMANT): 


Why does it become necessary to recaulk the vessel ? 

A. VWhatt 

©. Why does it become necessary to recaulk the 
decks of vessels from time to time? 

A. Well, a deck properly caulked is good for three 
or four years, except the butts. But a deck that isemon 
properly caulked, or just run over, is good for about one 
vear. But ] have caulked decks, and when I caulk decks, 
er see them caulked in Portland, you don't find any 
claims coming back for damaged cargo. The caulkers 
in Portland caulk decks in anv part of the world; that 
is, [ mean the Union now, because they only caulk 80 


feet in a day, and that thev will do well. There was a 


time here—eight or ten vears ago—when they catlked 
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Z00 or 300 feet; they had to have their bosses. They 
used to run over, and | told the underwriters that deck 
was only good for one voyage, because it wasn’t well 
cauiked. You know everything can be slighted, but if 
a thing is well done, that is going to carry. 

(). Anda deck that is properly caulked ought to last 
three or tour years. 

A. Except the butts, of some certain places. That is 
i niean aiter the first caulking, when the ship is new the 
caulking on that deck is only good for one voyage, and 
hardly that, because the deck is green, and it will shrink 
up. but 1f that deck has been caulked once or twice, and 
you caulk it in fine weather like this—I don't say you 
can caulk a deck when it will be wet weather ; that would 
be very bad caulking, but caulking a deck when dry 
weather iike this, and have it caulked well, that deck I 
guarantee is good for four years, and will never leak, 
except around the hatel combings, or house, where the 
stanchions, or around the mast where the stays is bolted. 
Vhe butts, as | say, from working, may get loose; that 
is, these French ships they don’t work much; they strain 
a little because they are a steel deck on top of the beams, 
and a wood deck on top of that, and they are so tight 
that they can't work like an English built ship, with just 
« wood deck on top, and tie bolts, or stringer bolted for 
strengthening the ship. These French ships are steel 
deck underneath; of course, not tight, but they will let 
Water in it; that is, to strengthen the ship. 

Q. The wooden deck is the water tight deck of the 


ship? 
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A. A wooden deck is the water tight deck on a ship 
of that class. If they put a steel deck in without wood 
on it, they will make that deck tight by caulking it; will 
have no holes in it. But the deck is put on—where a 
wood deck, or what we call wood sheathing is put on, 
it is the wood that keeps it tight. If, every time they put 
a hole down to put a bolt in, that bolt don't fit—goes 
down loose—they would leak. 

Q. Captain, you know that the Babin Chevaye has 
been to this port since this voyage, do you not? 

A. Oh, I have had to do with her for awhile; I think 
had her four or five days. 

©. Her cargo has come here in excellent condition 
on every voyage except this one, has it not? 

A. Well, I couldn't remember, but I think the last 
time that she came here, it was in such condition. At 
ieast | didn't have to caulk her decks, but that was about 
a year aiter I had the decks caulked. 

©. You found her in good condition the last time you 
saw her? 

A. When she came back I couldn't see anything. J 
couldn't find her. 

QO. Now, is it usual for seamen to be washed over- 
hoard on the voyage around Cape Good Hope, Captain? 

A. Oh, that happens many times. 

©. You don't think that is an unusual circumstance, 
Uitenns 

A. No, it is not, sir. I have had two washed over 
myself. It aint every day's occurrence, but it do happen, 


I say. 
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Q. Is it a usual thing for three members of a crew 


to be disabled by—as the result of one wave hitting the 


vessel—one man having his arm broken, one having his 
leg broken, and the third having his jaw broken? 

A. Well, it wouldn't take very rough weather to do 
that some times, although that might be—the sea might 
come in and hit these men. I have been knocked around 
the deck myself by a slap of the sea, and not very big 
wave either. 

©. You don't think that indicates anything? 

A. You find things like that happen between here 
and San Francisco on the “Breakwater” or “Columbia” 
—not very long ago when a man on the Columbia, | 
think. All such things happen. 

©. You don't think that indicates anything unusual, 
then ? 

A. Vell, IT have seen, and I have heard so much 
about it. Of course, not every day’s occurrence, but it 
does happen. 

©. Isn't it a fact, Captain, that you have had so much 
experience, and have seen and heard so much of the ac- 
cidents of navigation, that there is very little that hap- 
pens at sea that strikes you as unusual or unfamiliar ? 

A. Well, there may be something in that. I have 
seen a good deal. You know I have been a long time at 
sea. 

O. How old are you, Captain? 

A. 72. Ihave been over 60 years at sea. I was mas- 
ter in ‘64—one year before the Rebellion was over, of 
course I have had a little experience; and caulking decks 
21 years, going on 22, here in Portland. All these ships 
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come under me. I have good knowledge of a deck. I 
have only to look at it. J dont care to dig with aja 
knife, for I consider that would be only to keep out hail 


stones. I try with a caulking iron—a proper caulking 
iron, and if a deck wants caulking, you got to have it 
caulked before I grant a certificate. 

(©. You say that this vessel was staunch and strong 
in every respect except as to the deck when you saw 
en 

A. Barring what was carried away. I mean her 
spars and rigging and hull. There was some damage 
around her deck which I didn't go into. I can name the 
damage 1f necessary, but you aint on that, [ suppose. 

QO. Now, suppose the vessel was staunch and strong 
in all of her construction when she left Antwerp, and 
suppose a wave caine along and broke in the door of the 
chart room and the wall of the chartroom, and the su- 
perstructure about the wheel house, what would that in- 
cicate with reference to the severity of the sea which 
adi that: 

A. It would indicate that it was pretty rough. 

©. Well, wouldn't it indicate that the weather was 


Very unusual? 


A. Not altogether. I was bearing sail once on the 
poop of my vessel. I went down below. While I was 
down below, there was a big sea came, and swept that 
sail away, and swept the skylight. Ii I had heen there, 
{ would have been off too. 45 years ago. Sometimes a 
wave will come. We have one or two cases here, when a 
vessel went into Honolulu—the wave was not verv rough 


—a Norwegian steamboat. Agbig wave came, and a 
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funnel went off. These things will happen. 

©. In other words, that is not an unprecedented oc- 
cull rence ? 

A. Well, it is not uncommon for ships to get smash- 
cd up at sea like that, and even put back from Cape Horn 
to Port Stanley, Montevideo of Rio for repairs,—see it 
Ciena car. 

©. Good, staunch ships? 

A. Good, staunch ships, as staunch as the Babin Che- 
vaye. Every year you will see half a dozen of them. 

©. ‘That is what you mean when you say this was not 
an unusual occurrence? 

A. I don't think it was very unusual. Of course, 
it don't happen, as I say, every day, but it happens right 
along. 

©. What do you think that indicates with reference 
to the construction of the vessel, when an incident of 
that sort happens? Does it indicate anything? 

A. No, sir is may happen to the very best of ships. 
} went on the Authorian (?) one spring here about 25 
years ago, and the voyage before she shipped a sea— 
one of those big ocean liners from New York to Liver- 
pool—- and it carried away her forward bridge, and took 
two men overboard, broke stanchions bigger than ms 
ani. 

©. What was her condition prior to the time the 
storm struck her? 

A. She was one of the first-class ships; one of the 
Cunard line. I say those things will happen sometimes. 

©. ven the staunchest and best of ships? 

A. Even to the very staunchest and best ships. It 
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is no fault, I don't consider, of the ship in any way, for 
this wave to come over. No fault of the ship, or naviga- 
tion or anything—just perhaps unfortunate that sea 
tumbled up and came over. 

©. Now, Captain, how many rivets did you find loose 
in the Babin Chevaye when you inspected her here in 
Portland? 

A. I think about 20 stanchions or stays; we will call 
them by the proper name—there were 20 stays on each 
side of the bulwarks. 

QO. What is your theory as to how they became 
loose? 

A. Well, my opinion is to the heavy straining of 
the ship, caused by the cargo being too low, and also the 
very bad weather. | wouldn't like to say that one was 
the exact cause, or the other, but I know it is between 
ihe two of them—one helped the other out. 

Q. Now, how much of that cargo was tu the lower 
hold? Do you know? 

A. | don't know. I only took a general view of the 


way the cargo was stowed. 
©. How long were you down in the hold. 
A. Oh, I was down four or five times. I couldnt 


icll. I examined all the beams in the lower hold, and in 
between decks, as they discharged it. Might be half an 
hour down, might be an hour. I seen the cargo several 
times, but I haven't much knowledge of the cargo, only 
trom what I have seen. 

©. Was your attention directed particularly to the 
cargo, or to the vessel at the time you made the exami- 


ae rove 
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A. | wasn't particular about the cargo, only by my 
looking at the cargo, and knowing the condition of the 
cargo, it gives me an idea of what part of the ship had 
cone the damage. 

. Well, you were not employed to survey the 
eitgo, were your 

vA. iNo, sit, not to my knowledge. 

(©. Now, how much iron was there in between decks 
cal that cargo? 

A. Icouldn't say. 1 only give you a general view of 
what I seen; the way the cargo was stowed with the 
iron, the bulk of the iron being in the lower hold, and 
the balance in between decks, it made a great heft very 
low down. 

©. What is the general rule for the stowage of car- 
go, as to how much should be in between decks, and how 
much in the lower hold? 

A. Now, we have to take into consideration what 
kind of cargo you are going to load. There is a whole 
lot in the cargo. If you load wheat, flour or cool, about 
one-third, but 1f you were to load pig iron, or railroad 
iron, and you only put one-third in between decks, why it 
would tear that ship in pieces before half the voyage, 
hecause the cargo would be so low down. It would oc- 
cupy such a small space in the hold, that the whole of the 
cargo would be too low in the ship. You would want 
at least 40 per cent or more, of a cargo of that kind, in 
between decks, to make that ship an easy ship at sea. 

©. Suppose you had 600 tons of pig iron on board, 
how much ought to go in between decks ? 
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A. \Well, that wouldn't be no—if I knew exactly what 
their heft was. You might want all of that below. 

Q. Do you know, Captain, how much pig iron was 
on this ship? 

A. I don't know about the cargo, only when I viewed 
the way the cargo was stowed and the ship as she came 
before my eyes. J knew the ship had strained below, 
where these beams were broke, and at the end of the 
other beams in the hole. I knew the ship had worked 
considerably and strained, and IJ considered that due to 
ihe cargo being a little too low, and also the rough sea; 
that the two combined had strained the ship very much. 
{ couldn't exactly tell you how much of the cargo was 
below, but that is my opinion. Now, I don’t say pos- 
itively, but from my own knowledge of the ship, that is 
my view of it. 

COURT: In what part of the ship were these mi 
broken? 

A. What? 

COURT: In*what part of the ship were the beamc 
broken? 

A. The main mast. 

COURT: The main mast? 

A. Yes, on the port side. Here on this side. They 
a frac- 


weren't broke off, but was only partly broke 
ture. Now, I put these in. That is the side (indicating 
on picture) this is the beam, this is the gusset, they 
were broke down like this. 

COURT: In this part here? 

A. Yes, right abreast of the main—two of them 


were broke down there. 
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COURT: Now, you said the deck caulking was bad 
when she got into Portland? 

AQ Les, Sir. 

COURT: Was that the full length? 

foe he Tull leneth ot the slip. I tested the deck 
from forward to aft. 

COURT: You also said something about the ce- 
ment being damaged from leaking. 

A. Yes, sir, the cement in between decks was dam- 
aged. 

COUR! in what part ot the ship was tat? 

A. All over the ship where the cement was stowed, 
and the iron too, but I didn’t notice that in between decks. 
: went over the tops of the barrels, and the barrels was 
badly stoved. I didn't go in the barrels. 

COURT: Do you remember how far forward the 
cement was stowed? 

A. I think about to here, if I recollect right. Too 
iong ago to recollect. | have no notes, but I think about 
half ways, and a little under the fore house, and I think 
the after hatch. I didn’t have no interest in the cargo, 
co T made no notes of it. 

COURT: The water came in here, and through this 
chart house, and down this stairway, and down here? 

A. It wouldn't get on the cargo in between decks. 
1t would get on the cargo in the lower hold. 

COURT: Would it reach the cargo in here? 

A. No, sir, in the lower hold. It would come in here, 
and down here, and down to the sail room, and get on 
this deck. 

COURT] FOm this deck down@ltere’ 
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A. On this deck down here, and then it would find 
a way along here, and run off the side stringers be- 
tween decks, but any water in there couldn't damage 
the cargo in between decks, because when it got down 
to the store room, or sail room, it was several feet— 
five feet below where the cement was stowed, or seven 
teet below the deck. 

COURT: Do I understand, from your examination, 
you concluded that the cargo damaged between decks 
was from leaks through the deck? 

A. Leaks through the deck, and leaks from the bul- 
wark stays that was carried away. 

Mr. WOOD: My I interrupt? You speak of the 
bulwark stays. Are those the same things that have 
been called stancliuons ? 

A. Yes, stays is the proner word. That is the nauti- 
cal word, bulwark stays. In a wooden ship are called 
stanchions, but in an iron ship they go that way—up and 
down is stanchion. Ina wooden ship we call them stan- 
chions, and we get a little mixed up, but anything like 
that is a stay. Now, the stay is in that ship. 

Mir. WOOD: Now, we have been talking about ce- 
ment cargo, and cement around the stanchions, and the 
cement around the stanchions is just the filler to make 
ihe joints water proof, isnt it? Jt has nothing to do 
“ich the cement in thetearcor 

A. No, no. The emjeht around there has now st 
cught to be water tight when the rivets is put in hot, 
ror some ships haven't cement. 

Ga OOD).: 


\Why is this cement around the stanchions? 
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A. It strengthens the stanchions. 

Mr. WOOD: What is the stuff? 

A, You make the cement about half pure cement, 
the remainder course sand. 

Mr. WOOD: How thick is it? 

A. Around the stanchions—mayhe one or two inches, 
maybe more. In other wrods, made to put a finish at 
the gutter way, at the side of the ship. It strengthens 
ihe gunwale angle iron. 

Or wor, MeCAMANT): What percentage oi the 
iron in this cargo was carried between decks, do you 
know? 

A. No, sir, | don't know. 

©. Are you prepared to say there was less than 40 
per cent of the iron in between decks? 

A. I couldn't say anything about the cargo—don't 
know anything. I expressed myself as to my views as 
to what caused the damage, is all. 

QO. What is your opinion based on, with reference 
to stowage, then, if you don’t know where the cargo 
was stowed? 

Peel know a little about if, but not too mel, 

©. Do you know whether 40 per cent was between 
decis ? 

A: I don't know whether ten per cent or 40 per cent, 
only T seen it generally. 

©. Now, if as a matter of fact, there was 40 per 
cent of the iron aboard this ship, carried in between 
decks, you would modify your opinion then, with ref- 
crence to the stowage? 

A. No, sir, because I believe myself that the heft of 
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the cargo in the lower hold was the cause, with the 
licavy sea, of the ship’s straining so much. I base it 
upon the condition I found the ship in, in the hold, and 
the working of the ship. 

QO. Now, how much of the iron did you say ought 
te be in between decks? 

A. I never went into them figures. I cant sav 

©: You don't know? 

A. No. I based—the only thing I say is that I be- 
live the ship had labored heavily, principally by the car- 
go being put low, and the heavy passage she made. 

©. Now, wasn't it the heavy passage which she 
made which accounts for the condition? 

A, No, sir, [am slow to say that. I cant sayithar 
reat say it. 

©. You don't know anything about where that car- 
go was distributed then, do you? 

A. Oh, I know a little, but not enough for to go into 
any figures. 

Q. And yet you undertake to tell the Court, with- 
cut knowing how the cargo was distributed— 


A. Yes, sir. 


©. -—that the ship labored because she had too much 
weight in her lower hold? 

AL” Ses: 

Owain dor 


A. Yes, sit; ves. T tigamed fromm the condition 


found the ship in. I don’t sav was exactly the cause 
or it. I say Ii believe that was the cause of it. 
Q. Yet vou don’t know how much she did carry in 


the lower hold? 


Barque “Babin Chevaye”’ 187 


A. I seen it, but I couldn't go into the figures. 

Q. Did you ever know how much of the cargo she 
carried in the lower hold? 

A. No, never knew from any one, or never inquired 
—forgot all about the ship; had no call for inquiry, but 
forgot about it. 

©. Did you ever know how much of the iron was 
carried in between decks, and how much below? 

A. No, but I told the captain too, on one day after 
he was partly discharged, that if he carried two more 
cargoes like that in that ship, that she would go to pieces. 

©. And you made that statement— 

A. To the captain. 

©. —without knowing how much of the cargo had 
been in the lower hold, and how much between decks ? 

A. 1 didn’t care what there was in the lower hold. 
1 seen the condition the ship was in, and the way she 
worked, and | knew that was caused by the stowage or 
kad weather. I made that statement to the captain. If 
she carried two more such cargoes, and the ship went 
through two voyages, and was strained so, she would 
be a total wreck. 

OQ. What size vessels have you commanded? 

A. Vessels most all sizes. Carried two cargoes of 
wheat in the Andreta, one of the biggest ships to Port- 
land in those days; carried 2840 tons of wheat. I made 
three voyages here. 

Q. Is that the largest vessel you have commanded? 

A. That was the ship that carried the most. Had 
a ship a little bigger than her called the Anglo-India (?) 


She wouldn't carry as much cargo. 
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Q. Except those two did you ever have a ship carry- 
ing as much as 2,000 tons? 

A. No, 

Q. What was the capacity of your other ships? 

A. Carry about 1,000, 700, 600, 150. I commanded 
somewhere about 20 ships in my time. 

©. Now, Captain, who knows the most about what 


the captain commanding her, 


sail a vessel should carry 
who is fanular with the conditions, or the man sitting 
on the witness stand in the court room and undertaking 
to testify? 

A. The man who commands the ship ought to know 
when it is time to shorten sail, and when it aint, but what 
1 said, that it appeared to me the amount of sail she had 
was a great deal for the heft the wind was blowing. And 
} can't understand yet, with a blow that hard, how she 
could carry that sail. I don't know whether you had 
them sails on, or | never know whether blowing that 
hard. I onhy say, if blowing eleven, it is about ninety, 
which 1s more than a hurricane—that the sails could 
hardly stand it. 

©. Who knows best in regard to the distribution 
of the cargo—the man who makes a casual examination 
of the cargo and comes into court and testifies about 
it, or the captain who navigates the vessel and sees how 
she stands different kinds of weather ? 

A. Jn most times, the captain has very little to say 
about the cargo going aboard. It is the part of the 
stevedores and the ship captain and the surveyors. 

QO. Well, who knows best about it, of the two indi- 


oe ik lame 
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A. Oh, they make their calculations, I suppose, 
about the cargo to distribute the cargo—the surveyors 
and the stevedores. 

©. Who know best—the captain who commands the 
vessel, and observes the way she navigates in different 
kinds of weather, or the man who, at the port of destina- 
tion, makes a casual examination of the cargo? 

pe After tie aptamseets to sea, lhe may find the 
ship stiff. 1] have had it myself happen to me, where I 
have had to take up 70 tons of the cargo out of the hold. 

©. The captain who knows his business ought to 
be able to tell when the ship gets out to sea, whether her 
cargo is properly distributed. 

A. Yes, a captain can generally tell this, but he can’t 
shift the cargo always. I have had to put down cargo, 
too, found the ship too tender. 

©. Which is the worts fault—to have the ship too 
Siiewor too teider - 

A. Well, either is bad. Ejither is bad, but if you have 
the ship too tender, you can put it down. 

©. Isn't it worse to have the ship tender and top 
Weanmtiidin tO lave it siti - 

A. If very tender and capsizes, it would be bad. But 
if the ship goes along and founders at sea, through be- 
ing too stiff, it amounts to the same thing—she is gone 
anyway. 

( Well, isn't there much graver danger from 
troubles coming from the ship being top heavy than be- 
ing too stiff? 

Pee eile commencement of a vovaee, it would be. 


hecause if she went out and got into difficulty right 
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away, she might capsize, but you can generally tell right 
away alter you get to sea, if the ship was tender; ipa. 
ucally before the pilot leaves her, and you can return 
back, put back into port, or can inject some Careemac 
has been done many times for making the ship stiff. 

(3, Captain, you have—you are familiar with a good 
imany cargoes that have been stowed at Antwerp, under 
ine Gircctiommot K. Ro Baimes, are you not? 

A. Well, [ ought to be. I was port warden here in 
Portland for six or seven years, under Governor Lord 
and Governor Geer, and was assitant port warden too; 
have been acting port warden for six or seven years, 
hetween port warden and assistant port warden. 

©. You know Captain Baines has been serving as in- 
-ucctor of stowage at Antwerp for a great many years? 

A. Yes, sir. 
©. ilow do you regard him as a competent man? 
.\. ile is a good competent man, sure. 

(). You would have respect for his judgment? 

Pe Supe sure. 

©. His cargoes ordinarily come through in good 
shape? 

A. Well, I wouldn't say that. 

©. You wouldn't say that? 

A. No, I have had too many damaged cargoes to say 
that. I couldn't recollect that, only I know they were 
camages. | know I have had ships before come here, 
and captains tell me themselves how the ship rolled at 
sea; as the captain of French vessels, you know, can't 
speak Enelish very good, he told me the ship was very 


strong at sea—-rolled heavy. 
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©: Well, | didnt ask“ow abotit tliat. 

Mir eNicCAMANT: I move to strikethat off. What 
the witness said about what the captain told him is not 
competent. 

COURT: Very well. 

Min, wOOD)S Ieebyect to itebemie stricken out, he- 
cause it was brought out by the cousel, and is a state- 
iient of the captain inquestion. 

Mr. McCAMANT: Are you testifying as to what 
this captain told you—Captain Lebeaupin? 

A. No, no, nothing to it. I was only—you went 
away from this ship) You went to other ships. I was 
trying to explain the best I could. 

Mr. WOOD: Talking about what another captain 
said to this one. 

A. No, no. I said I didn't care to go into those de- 
tails, for I didn’t know. However, I had ships before, 
loaded by this same man. At the same time, I know he 
is a good man. I have good confidence, but he might 
make a mistake. 

Re-Direct Examination. 

©. I would like you to explain to the court what you 
mean when you say the caulking is soft. 

A. Well, that means the caulking aint good. 

©. Well, in what way isn't it good? 

A. Well, when I take the pitch out of the seam, I 
got what we call a making iron. It is a calking iron, 
« steel making iron. It has a flatter point. I put that 
Cown and hit it. If it goes a half inch, very well; but 


if it goes down an inch or an inch and a half, I say it is 
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soft: that 1s, 1m badveendition: 

(Witness excused). 

CAPTAIN LYDDON VEYSEY, a witness called 
en behalf of the lbellant in rebuttal, being first duly 
sworn, testified as follows: 


Direct Examination. 
(Questions by Mr. WOOD): 


Captain, do you live here in Portland? 

oy Sie. 

What is you present business ? 

Surveyor Lloyd's Register. 

And have you ever followed the sea? 

pues sit. 

How long have you been a Lloyd's surveyor ? 
Since 1901—yes, 1901. 1902, [ think. I am not 


quite sire: 


Pe eo 


©. When did you leave the sea? 
pol letitiie seam Oe 
©. How long did you follow it? 
A. Nearly 26 years. 
(). How long as master? 
A. About 15 vears as master. 
©. And what character of ships—sailing ships? 
A. Yes, sailing ships and steam both. 
©. And wood or steel? 
A. Tron and steel. I was never in command of a 
wooden ship. 
©. Have vou read this extended protest for the Bab- 
Fev ay ec - 
A. “Well, 1 just glanced through it. 1 didi tiivage 


> 
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tne to go through it carefully, but [ think I have gained 
sufficient there to be able to answer. 

©. You went through it from end to end, did you? 

aw 1s, | have just olanced through it. 

QO. Well now, | will ask you whether—do you know 
the Babin Chevaye at all? Did you ever see her? 
A. | was on board of her once. 
©. You know she is a French steel vessel? 
Pe Slpeneliyessel: 
©. angie: 
mn. baru. 
Q. With reference to that particular vessel, and con- 
sidering the time of year and the voyage by the way of 
tlobart, | will ask you whether the weather indicated 
there is anything extraordinary which a ship has no 
reason to expect on that voyage? 

Mr. McCAMANT: Objected to for the reasons in- 
dicated before to Captain Crowe’s testimony. 

A. Shall 1 answer that, your Honor? 

COURT: You may answer. 

A. It is generall understood, Mr. Wood, that when 
« ship leaves Europe in making the southern passage 
in high latitude that way, bad weathe™ may be expected ; 
therefore the ship is usually prepared for that, even to 
the extent of having their best set of sails bent, new ones 
if needed, and all the running gear in first-class shape, 
and everything to make that passage, for we always ex- 
pect some bad weather during that passage. 

Q. J will ask you whether it is anything unusual, on 
such a passage as that, for a deep sea ship, laden with 
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cargo, to have her decks constantly flooded with waves? 

A. Now, that word “constantly flooded,” Mr. Wood, 
do you mean by that that the decks were absolutely 
full of water from one complete end to the other? Is 
that what your inference is by being, you say, constantly 
tlooded ? 

QO. Well, it is hard tor me to say. That is auwrend 
translated in here, but I will say this—wait a minute— 
I will ask you what your understanding of the entry 
usually found in logs “decks constantly flooded” is? In 
ny experience | have found it a very common entry, and 
1 supposed it was a common term. 

Mr. McCAMANT: I object to that as %0t a pmgmen 
subject for expert testimony. 

COURT: 4 think he imax answer that. 

A. ‘Mav I answer that, vour Honor? 

COURT: Ves: 

A. \What is generally understood by being constant- 
ly flooded—the ship is running in a gale of wind. Of 
course naturally the sea is increased as the wind is in- 
creased, and when she breaks the waves with her flare, 
the waves running along side of the ship on each side, 
and double over on board as the ship is running along. 
Nothing very serious about it, because it is what we 
got to expect. That is what we term the water being 
constantly flooded. An with the motion of the ship from 
side to side, this water rushes from side to side—per- 
haps three or four feet of water, perhaps sufficient to 
wash over the rail. Perhaps once 1n awhile will take seas 


ever a little heavier than others, which will fill that por- 
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tion of the ship and the water will run over the rail the 
other side as she rolls.* But to be constantly flooded 
with water from one end to another—why, that isn’t the 
imeammneg of that. 

©. Let's take it at the worst. Suppose it means for 
hours, or a day at a time, the decks are completely flood- 
ed with water. If the deck was a good water-tight deck 
when she started, is there anything in having this water 
on top that should make it leak? 

A. Well, unless the ship is struck by a very heavy 
sea, broaching to, or something of that kind; for the 
whole volume of water weighing so many tons, and 
with considerable speed—about 18 knots an hour—might 
strike the ship and fall on her deck, then in the weakest 
part of the top, that is, around the hatches, and striking 
the house, it is liable to start the combings. Then we 
expect the decks to leak. In the ordinary sense, and 
shipping around the east and down, there is no reason 
ships should leak under ordinary conditions. 

©. When the vessel is rolling heavily and pitching, 
and there is very little water in the hold, can you, by 
sounding the pumps, can you catch what water there 
is in the hold? 

A. Well, you would have to watch the steady water, 
er you would have to take the mean of sufficient sound- 
ings as would satisfy yourself. You understand when 
ihe water is washing from one side to another, it strikes 
the rod, and shoots up the sounding rod. You have to 
wait when the ship is not rolling so much, not constantly 
rolling. You couldn’t take an exact sounding; you 
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would have to take the mean of ten or twelve to satisfy 
yourself. 

Q. Would you say on a voyage around to Portland, 
it was unusual and extraordinary when only beaten out 
ot her course by the gales, for—say three days, 48 hours 
ef which you ran before the wind, and another day, or 
part of a day, you pointed into the wind as close as you 
could run, and the lowest sail carried was the lower fore 
topsail, the foresail, the lower main topsail, and the up- 
jer main topsail? 

A. Well, that is the ordinary canvas to run under 
in these latitudes. That is the ordinary canvas to run 
with in those latitudes that time of the year. 

QO. What would you say about the luck of the ves- 
sel only to have to go out of her course for two or three 
days on such a voyage? 

A. That wouldn't be 


of wind, but from sea more than wind. 


that wouldn't be from force 


OQ. Well, I say what would you say about it? 

A. Well, it is often done. Of course my experience 
down there, five or six—seven or eight voyages, the 
high land might interfere too, sometimes. You get 
a very heavy southwest gale, and vou have to heel the 


ship to; if close to the land; you cant keep her away 


some times—some times you can. 

©. Now take the Babin Chevaye, as vou saw her, 
would you say that, as long as she was able to carry 
that spread of canvas, that she was undergoing extra- 
ordinarily severe weather ? 


A. Well, judging from that protest there, the ship 


= 
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was making 10% knots. That doesn't seem to me she 
Wachedim ile avery lieavy press of sail, and I should 


judge from that, that the sea was worse than the wind. 


Cross Examination. 
(Questions by Mr. McCAMANT): 

©. Captain, suppose a vessel has been thoroughly 
inspected at Antwerp before leaving on a voyage for 
Portland by way of Hobarttown, and her poop deck has 
been found to be in good condition, the ship tight and 
staunch and strong in all respects, and she strikes a 
wave which breaks in her chart room door, and the wall 
of the chart room, and also the wheel house; what would 
that indicate with reference to the usual—whether that 
weather was usual or unusual? 

A. Well, it isn’t very common. Of course, ships 
will run some times, and poop; a very fine line ship with 
very little flare. When running down over a sea, her 
how begins to pop up, and her stern pops down; some- 
Hines Canmot Get the stern up on her before the next 
one, the next sea catches her, and according to that 
protest I read there, it was an exceptional sea, such as [| 
never experienced in my life—all my life—where the 
crest was 30 feet above the rail of the ship, and of 
course that amount of water falling on top was lable 
to wash everything away unless it was stronger than 
ems. 

Q. You say vou never saw a Sea as high as that? 

A. Never seen a sea break aboard a ship with crest 
30 feet above the rail; a very large volume of water, 


very heavy. 
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QM. Isnt it unusual for a ship to be under water 
trom rail to rail for any considerable length of time— 
the main deck from rail to rail, right up to themes 
warks ? 

A. No. Ina very heavy gale of wind it often hap- 
pens that a ship's midship section is full of water—prob- 
ably for some times an hour or two hours together ; that 
is, during the height of the gale. But | don't think those 
conditions will exist for dav after day, but washing up 
cn deck you have two or three feet of water, or aioun 
feet of water. It just depends. 

©. Suppose that condition did obtain day after day, 
a considerable part of the deck was under water to that 
extent, what would that indicate with reference to wheth- 
er the weather was usual? 

A. The weather is usual for this latitude. 

©. You think the weather is usual for that south- 
ermelavitnicdes 

A. We have the same coditions here; take the Co- 
lumbia bar in the winter months—have bad weather 
en the har 10 days at a time—three or four vessels at- 
tempting to cross the Columbia River bar: two will 
cross all right, the third one will take a sea and do other 


damage. That is a condition existing at this period of 


the year in those latitudes, but navigators know that 
expect that, and get the ship in the best condition to 
stand any extraordinary weather she may encounter: 
©. Would it be usual to encounter six weeks of se- 
Nenesweather in that latiede. 
A. Well, I don't think ] have experienced that per- 
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iod—six weeks at a time. 

(). That would be very unusual, wouldn't it? 

A. I don't know about very unusual. It has been 
€x perieuced. 

(). That is, it would not be unprecedented, but would 
be unusual ? 

A. | don't know those terms, where it calls there. 
1 am just giving you a general experience of navigators 
navigating those waters. Of course can’t go down to 
very small— 

©. Now, Captain Veysey, suppose the port side of the 
deck house is reinforced with a plate of steel in addition 
to the wooden structure that is there, and it has been 
inspected at the inception of the voyage and found to be 
sound and strong, and a sea comes along, which stoves 
—by means of which that side of the house is stove in 
two inches, what would that indicate with reference to 
fie force Of that sea = 

A. It means was a little unusually heavy sea struck 
that portion of the house, and it wasnt strong enough 
to resist the force of the sea. Maybe traveled about 
15 or 16 miles an hour when it struck the ship, and that 
would add much greater force to its volume; that would 
also cause the combings to start a leak; at the same time 
it would affect the combings a little, probably start them 
a little from the deck, and let the water in down there. 

©. Would a sea strong enough to do that as it wash- 
ed across the vessel, would it have any effect on the 
stanchions or bulwarks? 


A. Yes, sometimes will. 
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©. Even strong and well constructed vessels? 

A. Oh. yes, I can give you an instance of one of the 
North German Lloyd boats—a ship called the Atlantic 
Greyhound, in making a crossing of the Atlantic, 1t 
swept the whole deck coming across—148 passengers 
injured. [could quote other instances, one in the Bay of 
Biscay, for instance, davits five inches in diameter twist- 
ed like ordinary half inch wire, but this is exceptionally 
bad. 

©. And the tact that this accident occurred|aiige: 
not indicate that the vessel herself was unseaworthy, 
does it? 

Ee INO: 

QO. You would regard a vessel, sueh as we have just 
icen speaking of, a seaworthy vessel notwithstanding 
that accident overtook her? 

A. Classed in the Burean Veritas. 

Q. Do you attach any importance to the fact that 
the vessel is classed by the Bureau Veritas ? 

A. Yes, a society for the classification of ships, and 
is considered by the underwriters to be good. 

QO. It stands right in line with Lloyd's does it not? 

A. . Mies: 

Q. In its standing throughout the world? 

A. Yes, we aceept their surveys on some occasions 
and they accept ours. 

©. And what character of men do they employ to 
do their work? 

A. Bee pardon? 

O. What character ot men do they employ tovde 
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their work? 

AA. Sometimes they are draughtsmen out of ship- 
builder's yards, who know the architectural points of 
ships. Sometimes they are men who have done a lot 
of construction work, or superintended  construc- 
tion work, or, im some cases, they are shipmasters 
who have commanded all kinds of ships, and 
know by practical experience the weak points of a ship, 
having passed through various stages of inclement wea- 
ther where they have had opportunity to judge any de- 
fect and report on it. These are the classes of men gen- 
erally employed. 

O. And they are generally qualified? 

A. Well, I presume so, Mr. McCamant. 

©. Are vou familiar with the work of Mr. Garnu- 
chot, who represented the Bureau Veritas at Antwerp, 
at the time this shipped was classed? 

A. No, | don't know the gentlenizn. It was some 


vears ago since I was in Antwerp. 


. 


©. Are yop familiar with the work of Captain f. 


R. Baines of Antwerp? 

A. The stevedore in Antwerp? 

©. He is the captain who superintends the stowrge 
of the cargoes. 

A. No, I don’t think he was there in my time. Cap- 
tain Baxter was Superintendent. 

Redirect Examination 

iO). Captain Veysey, before you leave, your answer on 
that wave I think is open to some doubt as to what you 
do mean. You say that you never experienced a wave 
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with a crest 30 feet high. Do you know anything about 
—given any attention to the measurement of waves 
—waves height? 

A. “What I said, Mr. Wood, was that I had mever 
in my experience seen a crest of a wave 30 feet above 
the rail, coming aboard the ship, but as I understand, 
in reading the various jottings by scientific men, a sea 
has been known to reach 20 feet above its mean level; 
that would mean about 40 feet high from base to apex. 

QO. Do you believe that wave was 30 feet above the 
ral 

A. Iam not in position to dispute it, Mr. Wood. 

Wt. McCAMANT: I object to that. 


(\Vitness excused ). 


Libellant Rests. 

CAPTAIN ([OSEPH LEBEAUPIN recalled (yamine 
claimant. 

Direct Examination. 
(Questions by Mr. McCAMANT): 

©. Captain were you present on the Babin Chevaye 
when she was recaulked in Portland, in the fall of 1909? 

A. Wes most of the time. 

O. Did you observe the condition of the upper thread 
of the caulking which was removed on a portion of the 
vessel at that time? 

A. Yes. l have: 

QO. State what was the cause of the condition of the 
thread which was removed? 

Mr. WOOD: Objected to until he shows some quali- 
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lication to know the cause. Is he to give his opinion? 

Mia MicCAMANT: He is going to tell exactly what 
happened, and how it happened. 

A. (Through mterpreter) He says there are two 
1easons for it. The first reason is: That during the 
three months that I was in bad weather the outside sur- 
face of the wood deck became soaked and communicated 
inemmoisture to tle pirch, and made it rot a little, Whe 
second reason is: On account of the straining of the 
vessel, the seams of the deck opened up in certain places, 
and because the water could not get right through the 
seam down between decks, it followed the seams into the 
aeck that had become soft; and as soon as_ the oakum 
once gets wet or soaked it rots gradually, and in every 
-—at least only one thread had become affected. 

©. What was the condition of the other threads in 
the cauiking underneath the top thread? 

A. I don’t know what the condition of those was, 
but it can be assumed that they were in good condition, 
hecause the iron that we put into it couldn't reach the 
Lottom of it. 

©. Was there any condition— any difference be- 
tween the condition of the caulking forward of the 
torecastle—between the forecastle and the bow, and the 
caulking in the remainder of the deck ? 

A. The surveyor for Veritas did not require the 
caulking of the deck forward of the forcastle because 
that part is less exposed to the water, and didn’t require 
caulking. 

Q. 1 am asking him about the condition of the deck 
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when she got to Portland in August, 1909. Was there 


any condition at that time—any difference at that time 
between the condition of the caulking forward of the 
1orecastle, between the forecastle and the bow, and the 
caulkin of the remainder of the main deck? 

A. The deck from aft until as far as the forecastle 
was in bad condition, but the other part from forward 
of the forecastle was perfectly intact, was in good con- 
dition. 

©. What explanation can you give for the differ 
cin€e ? 

A. The reason for that is that the after deck, the part 
that has been ordered to be recaulked was practically 
never free from water except probably one week in the 
whole three months of bad weather, whereas the front 
part very seldom was under water. 

QO. What is the fact as to how tight—the main 
deck of this vessel was under water during these three 
weeks while the weather remained bad? 

A. As far as I can remember, only a few days it 
was dry. 

©. How much of the day would the deck be cov- 
ered with water? 

A. During the bad weather, the deck was aliemie 
time under water; not exactly covered up to theme 
warks, but there was water on the decks right along 
during the bad weather days. 

©. During the whole 24 hours? 

eee XS. 

‘QO. Now, state why you carried the sails which was 
indieated in your answers on the 6th and 12th of Nig 
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1909. Take the’6th of Nay first. 

eet tne Olinvor ea, | Was saline sbetore* rie 
wind, with the wind. It was the only chance I had 
to keep the vessel going, and for the safety. The 
principal effects [ had to observe was to keep the ves- 
selin the proper direction; was full wind from behind, 
and without paying any attention to the course and to 
go faster than the sea, in order the sea would not ship 
on board. At that time I was going 10¥Y knots, which 
T consider reasonable speed under the circumstances, 
and of the four sails I carried, two were forward of 
the two others, so the wind blew on the two ones aft, 
and protected the two forward ones. 

©. Suppose the vessel is running with the wind, 
or substantially with the wind, at the rate of 10% 
knots per hour, and the wind is blowing 21 knots an 
hour; what effect does the speed of the vessel have in 
moderating the strength of the waves and the sea 
on the vessel? 

Interpreter: What effect the wind has? 

QO. No, what effect the speed of the vessel. 

iinterireter: — lounoderate. 

QO. Yes, in moderating the effect of wind and seas 
on the vessel. 

A. The strength of the wind would be the differ- 
ence between the wind and the speed of the vessel. 

Q. Will you make sure just what was the mini- 
mum sail carried on the 12th of May? 

Interpreter: I don't remember now the exact 
terms. I haven’t that book with me. If he gave it to 


me correct the other day— 
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Mr. WOOD: Let him put the French into the ree- 
ord, and we wall iranislate it later, 

A. Milisaine; petit hunier fixe; grande hunier fixe; 
petit foc. 

QO. Why did you carry this quantity of sailfommime 
12th of May? 

A. I never saw the sails reduced more than this 
on vessels of similar tonnage. Never during the ten 
years that 1 have navigated, I saw lesser sail) amid 
probably if I had tried to furl the other two forward 
sails, they would have torn to pieces, and injured the 
other sails; then all the sails would have gone. One is 
not always sure what maneuvers might be made. 


Cre<cw 2 <aninanie ne 
(Questions by Mr. WOOD): 

‘QO. Just show this part of the deck that was mone. 
caulked here in Portland. (Showing blue print). Is 
that under the forecastle head ? 

A. Yes, here is the forecastle head. 

©. I didn’t mean the forectstle head. It is a little 
different, I see. Is this covered here? 

A. This is the deck, and this is the deck house 
ete: 

QO. And isn't this a bridge here? 

A. Yes, this is a bridge. 

Q. And where is the main deck, this? 

A, Vestliice 

OQ. What is stowed under here? 

A. Cement. No, no, I don't know exactly wheth- 
er the cement or the coke is here. I believe that the 
cement was stored from—lI believe the cement came 
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as far as the foremast. 

Mr. WOOD: That is all, except I move to strike 
out those assumptions and things he made in speak- 
ing about why the oakum was rotten. 

COURT: Let it stand subject to your objection. 

(Witness excused.) 

Claimant Rests. 

Mr. WOOD: I will ask leave, if I deem it neces- 
sary to amend the libel to accord with the proof so as 
to allege that one of the allegations of unseaworthi- 
ness is this hatch in the store room which was open, 
through which this large wave went. The proof is in, 
and I may conclude to amend. 


COURT: Very well. 
Libellant Rests. 
Ciaimant Rests. 


In the District Court of the United States for the 
District of Oregon. 


eww ONTO Tee NITED STATES 
OF AMERICA. 


Dope sinners esd.) 0. Ss. Consul General, 

Pambure Germany ; 
Greeting. 

KNOW YE, That we in confidence of your wis- 
dom, prudence and fidelity have appointed you a 
Commissioner, and by these Presents do give you full 
power and authority diligently to examine Herman 
Langkopf upon his corporal oath, or affirmation, be- 
fore you to be taken and upon the interrogatories and 
cross-interrogatories hereto annexed, as witness on 
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the part of the Claimants mm a certain cause now pend- 
ing undetermined in the District Court of the United 
States of America for the District of Oregon, wherein 
George H. C. Meyer, et al., are libellants and@i@umeam 
Freres & Baillergeau are Claimants, and we do here- 
by require you, before whom such testimony may be 
taken, to reduce the same to writing, and cause it to 
be subscribed by each of said witnesses in your pres- 
ence, and to close it up under your hand and seal, di- 
rected to the clerk of the above entitled court, at Port- 
land, in the District of Oregon, as soon as may be att- 
er the execution of this commission; and that you re- 
turn tlie same, when executed as above directed, with 
the title of the cause endorsed on the envelope of the 
commission. 

WITNESS the Honorable Robert 5S. Bean, 
Judge of the District Court of the United States for 
the District Gf Oregon cid the seal of said Court af- 
fixed at Portland, in said District, this the 4th day of 
December, A. D., 1911. 

A. M. CANNON, 
Clerk. 
[ Notice. | 
In the District Court of the United States for the 
District of Oregon. 

GEORGE H.C. MEYER, H. L. E. MEYERS 
J. W. WILSON and JOHN M. QUATER 
partners as MEYER, WILSON & €Q@@S 
Pays 

Libellants, 


Vs. 
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PRE BAR@GUE BABIN CHEVAYE, 
Defendants, 
Die PRERES & BAILLERGEAU, 
Claimants. 

Torna ABOVE LIBELLANDTS AND 710 
MEsskSeWilLLewMs WOOD & LINTHICUM, 
iter Proctonrs: 

You, and each of you, will take notice that defend- 
ant and claimant will apply to the Clerk of the above 
entitled Court on Monday, November 6, 1911, at the 
hour of 9:30 A. M., for a Commission directed to R. T. 
Skinner, United States Consul Genera! at Hamburg, 
Germany, authorizing him to take the deposition of 
Hermann Langkopf on the direct interrogatories 
hereto attached and herewith served. 

SNOW and McCAMANT, 
Proctors for Defendant and Claimant. 


Dime) INT BERROGATORIRS  i@ BE PRO= 
POUNDED ie. This swiss, 
HERMAN LANGKOPEF. 

1. State your name, age, residence and occupa- 
tion. 

2. What experience have you had as a seafaring 
man? 

3. What experience have you had in surveying or 
inspecting the hulls and decks of sailing ships? 

4. What is the custom as to the time and manner 
in which the wooden decks of sailing vessels are 
caulked? 

5. Who ordinarily does such caulking? 

6. What has been your experience with reference 
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to keeping such decks water tight and in good condi- 
tion by caulking done by the ships carpenter at sea? 

7. Under what circumstances, if at all, would out- 
side labor be customarily employed to caulk the decks 
of sailing vessels? 


DISTRICT OF OREGON-—ss. 
Due service of the within Notice and Interrogator- 
ies is hereby admitted this 31 day of October, 1911. 
WILLIAMS, WOOD & LINTHICUME 
Proctors for Libelants 


In the District Court of the United States for the 
District of Oregon. 

GEORGE H. C. MEYER, H. L. E. MEYERS 
J. W. WILSON and JOHN M. QUA 
partners as MEYER, WILSON & COM> 
TINE 

Libellants, 
VS. 

Eek OF BABIN CHE VE. 

Defendant, 

Dok EOE RAR ES & BAILEE RGR 

Claimant. 


Cross Interrogatories to be propounded to the wit- 
ness HERMAN LANGKOPE: 

1. If, m answer to direct interrogatory No. 2, you 
state you have had experience as a seafaring man. 
please state for how many years you have 
been employed in the navigation of ships, in what 
capacity; what character of ship, sailing or steam 
vessel, and in what capacity. 

2. If, in answer to direct interrogatory No. 3 you 
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state you have had experience in inspecting hulls and 
decks of sailing vessels, please state the number of 
years you have been so employed; by whom you have 
been employed, and the number of hulls and decks in- 
spected by you. Your answer will please relate only 
to sailing ships. 

SS yotmenmesune ciisvom as to the time and 
manner of caulking the wooden decks of sailing ves- 
sels, please state on what facts your testimony is 
based; whether or not that custom is derived from 
facts which you have heard discussed, or whether 
such custom is based upon facts within 
your own particular knowledge, based upon your own 
personal experience. 

4. If your answer to the cross interrogatory num- 
bered 3 is based upon facts within your own knowl- 
edge, derived from your own personal experience, 
state with particularity how many cases have come 
under your own personal observation and of which 
vou are personally aware. If your answer to cross 
interrogatory numbered 3 is based upon hearsay, state 
the number of cases which form the basis of such al. 
leged custom with particularity. 

5. If, in answer to the direct interrogatory num- 
bered 4, you state that it 1s the custom for a ship to do 
caulking at sea, and that the same is done by the 
ship's servants, state whether or not such procedure 
is not always of generally adopted to expedite the 
prompt sailing of the ship from her port of loading, 
and if the same is not done to save expense to the 


ship. 
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6. Is it not the usual custom to caulk the decks of 
vessels while in the port of loading or of discharge, 
and 1s not outside labor customarily employed to do 
such caulking? 

WILLIAMS, WOOD & LINTHICUR 
Isaac Titaat, 
Prostors for Libellant. 
DEP OSTTIONS 
of 

HERMANN! HEINRICH GUSTANM LAGsee 
KOPF, a witness on the part of the Claimants in a 
certain cause now pending undetermined in the Dis- 
trict Court of the United States of America fommmne 
Distriet of Oregon, wherein 

GEORGE H. C. MEYERS, et all, are libelaiic 

and 

BUREAU FRERES & BAILLERGEAUR 
claimants as follows: 

FIRST. To the first direct interrogatory the wit- 
ness saith: “My name is Herman Heinrich Gustav 
Lanegkopf, Iam 42 years old, I reside at No. 13 Ohlen- 
dorffstrasse, Hamburg, and am ship's superinten- 
dent.” 

SECOND. To the second direct interrogatory the 
witness saith: “From 1885-1890 (five years) I have 
been employed before the mast, from 1890-1900 I was 
mate in sailing ships and steamers: from 1900-1905, 
Wiaster, and trom 1905 wntil now | lave been actives 
superintendent of ships.” 

THIRD. To the third direct interrogator am 
witness saith: “In my present situation as superin- 
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tendent of the Aktien-Gesellschaft “Alster”, Ham- 
bure, a sailine ship Company, Limited, I have sur- 
veved the hulls and decks of sailing ships.” 

POW R THE Rodhe fourth direct interrogatory tle 
Witness saith: “Wooden decks of sailing ships are 
caulked at sea by ship-carpenters, to my experience.” 

Ti Potie iithiedinect mterrocatory the wit- 
ness saith: “Ship-carpenters as ship-servants.” 

ie Tomiersithinchimect sinterrogatory thie 
Witness saith: “Such decks, as referred to have been 
kept in very good,, tight condition.” 

SO Ce MER Vorihe seventlidinect interrogatory 
the witness saith: ‘Ship decks are caulked by labor 
from shore when the whole deck or part of it is to be 
renewed.” 

Lee AnGicOP i, 
| Seat: ] Vee DOW: 


Notary Public as Commissioner. 


FIRST. To the first Cross Interrogatory the wit- 
ness saith: “I have been employed 2 years as mate 
in sailing ships, 8 years as officer in steamer, (Kosmos 
Fine atic 5 years aS master 111 steamers. 

SECOND. To the second Cross Interrogatory the 
Witness saith: “Since 1905 I have been superintend- 
ent of the Aktien-Gesellschaft “Alster,” Hamburg, a 
sailing ship Company, Limited, which owns 8 large 
sailing vessels. In this capacity I. have inspected 
about 60 Hulls and Decks of sailing ships besides 
surveying occasionally for Underwriters.” 

THIRD. Tothe third Cross Interrogatory the 
witness saith: “My testimony is based upon my own 
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experience as well as upon such of other ship-over- 
lookers and surveyors.” 

FOURTH. To the fourth Cross Interrogatory {ite 
witness saith: “I refer to my answer to cross dimjer= 
rogatory second.” 

FIFTH. To the fitth Cross Interrogatory the wit 
ness saith: “The caulking of the deck of sailing ships 
is not done at sea for the purpose of saving expenses 
and time but for the reason that the work is done far 
better by ship-carpenters at sea, where it can be done 
thoroughly during fine, dry weather under the con- 
tinual control of master and mates, and where the 
caulking is paid for by time and not, as is generally 
the case with shore labor, by piece work.” 

SIXTH. To the sixth Cross Interrogatonyaiiame 
witness saith: “During seven vears in which I han- 
dled about 60 sailing ships I have only in one occasion 
employed shore labor for caulking the deck when a 


part of the deck was renewed.” 


H. LANGNRORE, 
[Seal.] V-SY DON 
Notary Public as Commissioner. 


CIT PRMD STATE OF PAMBURG, 
Binpireor Geririny 


SS 
Ree, No, 187, 1912 

lL, Carl Gustave Perditand gon Sydow, Doctor: 
Lawea Notary PubWein-and tor the™ree anc) lane 
seatic City of Hanmbure, by lawtul authority duly ad® 
mitted and sworn do hereby certify and attest that I, 
the United States Consul General at Hamburg, Ger- 
niaiiyw. aot beine competent for the examinatioumer 
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German subjects as witnesses in suits pending before 
a Uimited States Court, summoned Hermann Hein- 
rich Gustave Langkopf, a witness on the part of the 
claimants in a certain cause now pending undeter- 
mined in the District Court of the United States of 
America for the District of Oregon, wherein George 
Pie Niewer, ct ai. are libellants, and Bureau Freres 
& Baillergeau are claimants, to come before me and 
who appeared before me on the seventeenth day of 
January at elevent o'clock in the forenoon one thou- 
sand nine hundred and twelve in this city of Hamburg 
emiveaitice sittatectt Nos lo and lo'Grosse Backer- 
strasse, and after being sworn according to the affi- 
davit hereunto attached marked A to testify the truth, 
the whole truth, and nothing but the truth, did depose 
to the matters contained in the foregoing deposition, 
and did, in my presence, subscribe the same. 

Pod l inither certmy that I iiave subscribed my 
Mee Toreacil lidlt Siieem titereor, 

Done and passed at Hamburg this seventeenth day 
Simjanuany, 1912: 

| Seale) V-SYDOW. 

Notary Public as Commissioner. 

This is the document marked A referred to in my 
certificate of this day. Hamburg, January 17th, 
1912. 

VeSYDGry, 
Notary Public as Commissioner. 

I, Hermann Heinrich Gustave Langkopf, ship’s 
superintendent, residing at No. 13 Ohlendorfistrasse, 
Hamburg, make oath and say: 
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I have been requested to give evidence as a witness 
on the part of the Claimants in a certain cause now 
pending undetermined in the District Court of the 
United States of America for the District of Ore- 
gon, wherein, 

GEORGE H.C. MEYERS, et al., are Libelaimess 

and 

BUREAU FRERES & BAILLERGEAUR. 
Claimants. 

I now solemnly swear to God the Almighty and 
Omniscent that to the best of my knowledge and be- 
lief I shall testify the truth, the whole truth, and 
nothing but the truth. So help me God! 

H. LANGKORE 

Sworn to by the above named Hermann Heinrich 
Gustav Langkopf, at Hamburg, this seventeenth day 
Or llamar, MONZ. eee ie, 

[Seal. | VV SY DOr 

Notary Public as Comimnissiomey 
Filede. pri O19 2. 
A. M. CANNON) 
Clerk U.S. District Gomme 
in the District Court of the United States for tire 
District of Oregon. 
THE PRESIDENT OF THE UNITED Si Amie 
OF AMERICA. 

To John Alfred Donnison, 147 Leadenhall St., Lon- 
don, 

Greeting 

KNOW YE, That we in confidence of your wis- 
dom, prudence and fidelity have appointed you a com- 
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missioner, and by these Presents do give you full 
power and authority diligently to examine George E. 
Pryde upon his corporal oath, or affirmation, before 
you to be taken and upon the interrogatories and 
cross-interrogatories hereto annexed, as witness on 
aiempart of the Clainigmis im a certain cause now 
pending undetermined in the District Court of the 
Citic de ities Ole inierica tor the District of Oregon, 


wherein 


GEORGE H.C. MEYER, et al., are libellants, 
and 


PUA U VE RERBS << BAIEERRGRAU are 


claimants and we do hereby require you, before whom 
such testimony may be taken, to reduce the same to 
writing, and cause it to be subscribed by each of said 
witnesses in your presence, and to close it up under 
Pommard!) and sealmcimectedt tonite Clerk ot the above 
entitled Court, at Portland, in the District of Oregon, 
as soon as may be after the execution of this commis- 
sion; and that you return the same, when executed as 
above directed, with the title of the cause endorsed on 


the envelope of the commission. 


WITNESS the Honorable Robert 5. Bean, Judge 
of the District Court of the United States for the Dis- 
trict of Oregon and the seal of said Court affixed at 
Portland, in said District, this the 4th day of Decem- 
ber, A. D., 1911. 

A. M. CANNON, 
Clerk. 
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[ Notice. | 
In the District Court of the United States for the 
Dtstrict of Oregon. 


GEORGE H. COMEYER, H. L. BOWE Y ERG 
W. WILSON and JOHN Mt. QUAILEY pan 
ners as MEYER, WILSON & COMPAR 

Libellants, 
vs. 

Ceti OU BABINGCHEVAY FE. 

Defendant, 

BVP RERES © BAlLLERG Eas 

Clainvaiae 

TO THE ABOVE LIBELLANT ANDES 
MESSRS. WILLIAMS, WOOD & LINTHICURS 
Tite ee rectors: 

You, and each of you, will take notice that defend= 
ant and claimant will apply to the Clerk of the above 
entitled Court on Monday, November 6, 1911, at the 
hour of 9:30 A. M., for a commission directed to John 
Alfred Donnison, Notary Public at 147 Leadenhall 
Street, in the Citv of London, England, authorizmge 
him to take the deposition of George E. Pryde on the 
direct interrogatories hereto attached and herewith 
served. 

SNOW and McCAMANT, 
Proctors for Defendant and Claimant. 
DIRECT INTERROGATORIES PO "bE Pees 
POUNDED Tat th Wi PMESSs. 
CEOR Gigs ik YI. 
i. State vour mame, age. residence and occijpa- 


tion. 
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2. What experience have you had as a seafaring 
man? 

3. What experience have you had in surveying or 
inspecting the hulls and decks of sailing ships? 

4. What is the custom as to the time and manner 
in which the wooden decks of sailing vessels are 
caulked ? 

5. Who ordinarily does such caulking? 

6. What has been your experience with reference 
to keeping such decks water tight and in good condi- 
tion by caulking done by the ship’s carpenter at sea? 

7. Under what circumstances, if at all, would out- 
side labor be customarily employed to caulk the decks 
of sailing vessels? 


DISTRICT OF OREGON—ss. 
Due service of the within Notice and Interrogator- 
iesicicreby admitted cnismol day ot October, 1911. 
WILEIANIS OOD. iN ahiICUM, 
Proctors for Libellant. 


In the District Court of the United Statcs for the 
District of Oregon. 

Cw@nG i iG Nib wR, Ao. bE. MEYER, [ie I. 
eV RESON and JOHN M. OUA TEI pan 
fers as Vin YER, WILSON & COMPA wy. 

Libellants, 
VS. 

(ities ROUE BABIN CHEMA YE. 

Defendant, 

Hii Wek RES & BAILLERGEAU, 

Claimant. 


Cross Interrogatories to be propounded to the wit- 
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ness GEORGE E, PRYDE: 

1. Ji, in answer to direct interrogatory Now2aamm 
state you have had experience as a seafaring man, 
please state for how many years you have been em- 
ployed in the navigation of ships, in what capacity; 
what character of ship, sailing or steam vessel, and in 
what capacity. 

2. Ii, in answer to direct interrogatory No. 3yyo0u 
state you have had experience in inspecting hulls and 
decks of sailing vessels, please state the number of 
years you have been so employed; by whom you have 
been employed, and the number of hulls and decks in- 
spected by you. Your answer will please relate only 
to sailing vessels. 

3. Ii you state the custom as to the timemai 
manner of caulking the wooden decks of sailing ves- 
sels, please state on what facts your testimony is 
based; whether or not that custom is derived from 
facts which you have heard discussed, or whether 
such custom is based upon facts within your own par- 
ticular knowledge, based upon your own personal 
Experience 

+. lf your answer to the Cross Interrogatony 
numbered 3 is based upon facts within your own 
knowledge, derived trom your own personal experi- 
ence, state with particularity how many cases have 
come under your own personal observation and o1 
which you are personally aware. If your answer to 
Cross Interrogatory numbered 3 is based upon hear- 
say, state the number of cases which form ihie Dasts 


of such alleged custom with particularity. 
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5. If in answer to the Direct Interrogatory num- 
bered 4+, you state that it is the custom for a ship to 
do caulking at sea, and that the same is done by the 
ship's servants, state whether or not such proced- 
ure is not always or generally adopted to expedite the 
prompt sailing of the ship from her port of loading, 
and if the same is not done to save expense to the 
ship. 

6. Is it not the usual custom to caulk the decks of 
vessels while in the port of loading or of discharge, 
and is not outside labor customarily employed to do 
such caulking? 

WILE iss WOOD LINTHICUM, 
lisgiave 19), [sholsics 
Proctor tor 1 ibellant. 


Pit the District Court of the Untied States for the 
District of Oregon. 

Ole tl) Caw yew eek eM yY ER | RoI 
W. WILSON and John M. ‘QUAILE, part- 
merc as MEX ER VW TESONIS COMPANY, 

Libellants, 
vs. 


ihi:k BYROUE BABIN CHEVAY E, 
Defendant, 


Ho VeriwisS < BAILLERGEAU 
Claimant: 

I, George Estell Pryde, of No. 3 Fenchurch Ave- 
nue, in the City of London, England, Kingdom of 
Great Britain, being first duly sworn to tell the truth 
the whole truth, and nothing but the truth, in an- 
swer to the interrogatories and cross-interrogatories 
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annexed to the foregoing commission, depose and say 
as follows: 

GEORGE E. PRYDE, Direct Examination. 

To the first interrogatory I answer: 

My name is George Estell Pryde, age fifty-seven 
of 3 Fenchurch Avenue, City of London. Surveyor. 
To the second interrogatory I answer: 

] have been at sea for about 32 or 33 years, fone 
last twenty years of this period T was in command of 
sailing ships. 

To the third interrogatory I answer: 

While I was at sea as Master it was mi dupe 
see that the hull and decks of the vessels which I :om- 
manded were kept in good order and condition. Since 
I gave up going to sea, | have been superintending 
Surveyor for about fourteen years, and during tat 
time I have been frequently employed in surveying 
sailing ships and their hulls, decks and rigging, both 
as Superintendent on behalf of Owners as Damage 
Surveyor and as Surveyor on behalf of Shippers of 
Cargo and intending purchasers. I do some survev- 
ine of steamers but my experience is chiefly with 
sailing ships. 

To the touriinmimterrocatory | answer: 

It is customanry for the caulking of the wooden 
decks of sailing ships to be done by the ship's car- 
penter as occasion arises, It is ome of a Ship sicare 
penters chief duties both at sea and im port tomeee 
that the vessel decks are kept in good order and con- 
dition and properly caulked. 

Vorie filth interrogator. | answer: 
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The caulking is ordinarily done by the ship's car- 
Peter. 

Vomiie stcaiminterrocavory | answer: 

My experience has been that the caulking done by 
the ship's carpenter at sea and in port is sufficient 
to keep the decks watertight and in good condition. 
To the seventh interrogatory I answer: 

If the ship had received considerable deck damage 
or the decks were found to be severely strained, out- 
side labor would be customarily employed to caulk 
the decks when the damage was being made good. 

CeO. Givi Fk RIDE Cross Pxamiimation. 

To the first cross-interrogatory I answer: 

I have been employed ior over thirty years in the 
navigation of ships for the last twenty years of which 
time J was employed as Master of sailing ships. 

To the second cross-interrogatory I answer: 

Inhave Deen employed tor about feurteen years in 
inspecting hulls and decks of sailing vessels. I am 
Teraned by” Jolin Stewart « Co.,ot 3s Fenchurch Ave- 
nue to survey all their sailing ships. They have thir- 
teen ships and I superintend all repairs to their ves- 
sels. I am also engaged by Messrs. Balfour, William- 
son & Co., to inspect the sailing ships on which they 
ship their cement in which they do a large business. 
I am employed by Anderson Anderson & Co., to sur- 
vey sailing ships consigned to them in London and | 
also survey vessels with a view to purchase on their 
instructions. T also survey sailing ships for Messrs. 
Donaldson, Rose & Co., of Aberdeen, Gordon & Co., 
of Glasgow, Trinder, Anderson & Co., the British 
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Shipowners’ Mutual Protection & Indemnity Associ- 
ation: John Holman & Sons and numerous other 
firms. I used to survey for Shaw, Saville & Co., but 
they are now giving up sailing ships. 

To the third cross-interrogatory IT answer: 

My testimony is based on my own knowledge and 
experience as a Ship Master for twenty years and also 
as a Damage Surveyor and Superintendent for four- 
Lec ovicaiic: 

To the fourth cross-intererogatory I answer: 

While I was at sea I had command of seven yes- 
sels during the twenty years for which I was Master, 
all of which had wooden decks and [I never employed 
outside labor to caulk the decks, all the caulking was 
done by the Carpenter. I have since had personales 
perience through surveying, drawing up damage 
specifications and superintending the repairs of a 
‘very large number of vessels during the past four- 
teen vears of which it is impossible to give full de- 
tails but in particular I am fully acquainted with all 
the work done on John Stewart & Co.'s thirteen ves- 
sels and the same custom is followed on those vessels. 
To the fifth cross-interrogatory I answer: 

The caulkine is not done by the ships carpenters 
with the object of expediting the sailing of the ship 
from her port of loading nor with the object of sav- 
ing expense to the ship. Every sailing ship of any- 
size carries a ship's carpenter one of whose principal 
diities it is to keep the decks in order and propeniy 
caulked and there is no occasion to employ outside 
labor except in case of damage about the decks re- 
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quiring répairs by outside repairers. 
To the sixth cross-interrogatory [ answer: 

It is not unusual for the ship's carpenter to be em- 
ployed in caulking the decks of a vessel while in port 
but it is not ecnstomary to employ outside labor to do 
such caulking unless there has been damage about 
the decks requiring repairs by outside repairers. 

Ge 1 EIR SOON, 
CEORGE PSB eR VDE. 

Examination taken reduced to writing by me the 
Commissioner and by the witness subscribed and 
sworn to this eighth day of January, A. D., 1912, Be- 
fore me. 

(Seal | JOnNTONNISON, 

Notary Public. 

A Commissioner to Administer Oaths in the Su- 
rpeme Court of Judicature in England. 
Mi GDOM Or GREAT BRITAIN; 

City of London—ss. 

iiss to certin that 1, john Alired Donnison, of 
the City of London (England), Notary Public, duly 
admitted and sworn by virtue of the foregoing Com- 
mission to me directed, caused the above named 
George Estell Pryde the Deponent therein mentioned, 
10 Coine before me in the said City of London on the 
elahtleday on january, A. D., 1912, and thatthe tore- 
going deposition subscribed by said deponent was 
taken before me at my office, No. 147 Leadenhall 
Street, in said City of London on the date last named 
between the hours of two o’clock p. m. and six o’clock 
p.m. of said day and the same was by me reduced to 
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writing. That before proceeding to the examination 
the said Deponent was by me duly sworn to tell the 
truth, the whole truth, and nothing but the truth, in 
answer to the several interrogatories and crose=m:= 
terrogatories annexed and thereupon he made and 
gave the foregoing answers; that the said Deposition 
when completed was by me read to said Deponent and 
the same was thereupon by him in my presence sub- 
scribed. 

IN TESTIMONY WHEREOF, I have heremare 
set my hand and affixed my Seal of Office this eighth 
day ot January, A. D,, 1912. 

[ Seal. | JOLIN DONNISON, 

Notary Public. 

A Commissioner to Administer Oaths in the Su- 
preme Court of Judicature in England. 

Miled Aprile, 1Oi2: 

A. M. CANNON; 
Clerk U.S. District Comme 


In the District Court of the United States for the 
District of Oregon. 
THE PRESIDENT OF THE UNI? EID Sis 
(OB NIMES Oa 
To Louis Goldschmid, U.S. Consul at “Nantes 
France, 
Greener 
KNOW YE, That we in confidence of your wisdom 
and fidelity have appointed you a Commissioner, and 
by these presents do give you full power and authority 
diligently to examine Hippolyte Bureau upon his 
corporal oath, or affirmation, before you to be taken 
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and upon the interrogatories and cross-interroga- 
tories hereto annexed, as witness on the part of the 
Claimants in a certain cause now pending undeter- 
mined in the District Court of the United States of 
America for District of Oregon, wherein 

GeORGE Camila YER, ct al.. are Libellants, 

and 

POM PRERES “< BAILLERGEAU are 
Claimants and we do hereby require you, before 
whom such testimony may be taken, to reduce the 
same to writing, and cause it to be subscribed by each 
of said witnesses in your presence, and to close it up 
under your hand and seal, directed to the Clerk of the 
above entitled Court, at Portland, in the District of 
Oregon, as soon as may be after the execution of this 
zommiussion; and that you return the same, when exe. 
cuted as above directed, with the title of the cause en- 
dorsed on the envelope of the commission. 

WITNESS the Honorable Robert S. Bean, Judge 
of the District Court of the United States for the Dis- 
trict of Oregon and the seal of said Court affixed at 
Portland, in said District, this the 4th day of Decem- 
ebr A. 1., 1911. 

A. M. CANNON, 
@lerk. 


[ Notice. ] 


In the District Court of the United States for the 
Dustrict of Oregon. 
Ghee cier. CC, MEYER, H. I Bovina, JR.; J. 
W. WILSON and JOHN M. QUAILE, 
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partners as MEYER, WILSON & CG@Me 
Bane 
Libellants, 
vs. 
THE BAROUR EE VEIN CHEVAYE, 
Defendant, 
BURHAU PRERES © BAILLERGEAL 
Claimant. 

TO THE ABOVE LIBELLANTS ANDI 
MESSRS. WILLIAMS, WOOD & LINTHTO@@ais 
Ticim Erectors: 

You, and each of you, will take notice that de- 
fendant and claimant will apply to the Clerk of the 
above entitled Court on Monday, November 6, 1911, 
at the hour of 9:30 A. M., for a Commission directed 
to Louis Goldschmid, Consul of the United States at 
Nantes in the Republic of France, authorizing him to 
take the deposition of Hyppolyte Bureau on the direct 
interrogatories hereto attached and herewith served. 

SNOW and McCAMANT, 
Proctors for Defendant and Claimant. 
DIRECT INTERROGATORIES TO) BEV EMe- 
PO@MPHID TO THE WITNBSs 
HY PrOly i: BUREAU: 

1, State your name, age, residence and occupa- 
tion. 

2. What, if any, official connection do you have 
with the claimant, Bureau Freres & Baillergeau? 

3. How many sailing vessels does this corpora- 
tion own? 

4+. What experience have you had as owner of sail- 
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ing vessels, or as a seafaring man, or in any other ca- 
pacity which advises you of the customs with refer- 
ence to the care of sailing vessels? State fully. 

5. What is the custom with reference to the 
caulking of wooden decks of sailing vessels, as to 
when and where it is done and by whom? 

6. State whether in your experience caulking in 
the manner described by you in response to the last 
interrogatory is sufficient to keep the wooden decks 
of said vessels water tight and in good order and con- 
dition. 

7. What has been the custom of Bureau Freres & 
Baillergeau with reference to caulking the wooden 
decks of the Babin Chevaye and other vessels owned 
by it? 

8. Under what circumstances, if at all, would 
caulking of the wooden decks of sailing vessels be 
done by outside labor? 

9, What was done with reference to the equip- 
ment of the Babin Chevaye before she sailed from 
Antwerp on or about the 16th of February, 1909? 

10. State whether or not the equipment so pro- 
vided was adequate and appropriate to the voyage 
around Cape Horn to Portland, Oregon. 

11. How was the Babin Chevaye manned on that 
voyage: State fully. 

12. What was the complement of officers and 
crew provided for the Babin Chevaye on the said voy- 
age? 

13. State whether or not the manning of the ves- 
sel as testified to by you in response to the last two 
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interrogatories, was adequate and appropriate to her 
voyage around Cape Horn to Portland, Oregon. 

14. What was done with reference to supplying 
the Babin Chevaye with what was needed prior to 
her voyage from Antwerp on the 16th of February, 
1909: 

15. State whether tle supplies so furtisledmaie 
vessel were adequate and appropriate to her voyage 
from Antwerp around Cape Horn to Portland, Ore- 
gon. 

DISTRICT OF OREGON—=ss. 

Due service of the within Notice and Interrogator- 

ies is hereby admitted this 31 day of October, 1911, 
WILLTAMS, WOOD & LINTHICUM: 
Proctors for LibelW@innt 


im the District Court of the Umimed Stares jor ti 
District of Oregon. 

GEORGE H. C. MEYER, H. LE. Mia VERN ae 
W. WILSON and JOHN'M. OUAILE. Gane 
ners as MEYER, WILSON & COMPANY. 

Libellants, 
VS. 

THE BAROU BR BABINICHEWAYE, 

Defendant, 

BURENOP RENE Src bee iG oe 

Claiinnenic 
Cross Interrogatories to be propounded to witness, 
iy PPOLIVTE BUREAIs 
1, You will please state what the Hvyppolite Bu- 
reau is: whether or not an association of individuals 


or a corporation, and if a corporation, under the laws 
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of what nation or state. 

Ze Niteatiswwerne direct interrogatory No. 4, you 
will please confine your answer to the experience of 
the Hyppolite Bureau, and not inject personal experi- 
ence as an officer of said Hyppolite Bureau. If your 
answer is based upon the experience of Hyppolite Bu- 
reat, state how such experience is gained and if the 
same is based upon information gained by the reports 
aud conversations of the officers of your vessels. 

3. Ifin answer to direct interrogatory 5, you state 
mcliat the custony is with refereimce to the caulking of 
the wooden decks of sailing vessels, please state the 
source of your knowledge of such custom, and please 
state fully the source of your knowledge as to when 
and where and by whom such custom is adopted. 

4+. In your answer to direct interrogatory 6, you 
mill please state whemer Oremot your experience in 
caulking in the manner described in answer to inter- 
rogatory 5 is gained by actual direction by yourself 
as an officer of the Hyppolite Bureau, or whether 
such custom obtains, to your knowledge by hearsay. 
If you state the custom as to the time and manner of 
caulking the wooden decks of sailing vessels, please 
state with particularity how many cases have come 
under your own personal observation and of which 
you are personally aware. 

5. If you state that it is the custom for a ship to 
do caulking at sea and the same is done by the ship's 
servants, state whether or not such procedure is not 
always or generally adopted to expedite the prompt 
sailing of the ship from her port of lading, and if the 
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same is not done to save expense to the ship. 

6. You will please state whether or not 1igmme 
usual custom to caulk the decks of vessels in the port 
of loading or of discharge, and whether or not outside 
labor is customarily employed to do such caulking. 


7. You will please state upon what facts you base 
your answer as to whether or not the manning and 
equipment of the BABIN CHEVAYE was adequate 
and appropriate to her voyage around Cape Horn to 
Portland, Oregon. 

WHELIAMS. WOOD & LINTHICUM 
Isave D> Eline 
Proctors for Libettamm 


Deposition of witness produced, sworn and exam- 
ined on the third dav of January, in the year o1 mm 
Lord, one thousand nine hundred and twelve, at the 
office of Louis Goldschmidt, Consul of the United 
States of America, in the city of Nantes, departiinem 
of Loire-Inferieure, France, under and by virtheromes 
Commission issued out of the District Court of the 
United States for the District of Oregon, to Wom 
Goldschmidt, directed for the examination of witness- 
es in a certain cause pending in said Court, wherein 
George FH. ©. Meyer, et al, are libcilantse plain atin 
and Bureau Freres et Baillergeau are claimants de 


fendant. 


Hippolyte Bureau, of Nantes, ship-owner, aged 37 
years and upwards, being duly sworn and examined 
on the part of the defendant, doth depose and say as 


follows: 
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Donietinsemnterroeatory le saith: 

Jules Pierre Hippolyte Bureau, 37 ans, armateur. 

Tramsiition’ jules Pierre Hippolyte Bureat, 37 
years old, ship-owner. 

Tomihtetseeond interroeator Nhe saith: 

Associe dans la maison Bureau Freres et Bailler- 
geau. 

Translation: Partner in the firm Bureau Freres et 
Baillerceau. 

ie iene moeatory ne sattli 

La maison Bureau Freres et Baillergeau possede 5 
navires. 

Translation: The firm Bureau Freres et Bailler- 
geau own 5 sailing ships. 

To the fourth interrogatory he saith: 

Vesuis armiaenr de voiliers depuis i ans, Jem oc- 
cupe de ces affaires d'armement conimme associe-direc- 
teur depuis cette epoque. Je n'ai jamais ete marin. 

Translation: I have been an owner of sailing ships 
since 1l years. I have dealt with the business of ship- 
owner as partner and manager during this period. I 
have never been a seafaring man. 

To the fifth interrogatory he saith: 

Les reparations des ponts des navires a voiles ont 
toujours ete faites par le Charpentier-Calfat du bord 
pendant le cours du voyage. C’est un usage constant 
pour tous les navires a voiles. Les reparations de 
salfatage des ponts ne sont jamais faites par les ouvr- 
iers du dehors, a moins que le navire ne soit dans un 
dock, pour y faire d'autres reparations, et qu'il ait 
CUlemvemlessavalics 2 céS polis; ouNque ces ponts 
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aient fatigue. En tout autre circonstance lesiepame. 
tions faites par les Charpentiers-Calfats sont absolu- 
ment suffisantes pour conserver le pont en jpamien 
etat. 

Translation: Whe repairs to the decks or#eamimme 
vessels have always been done by the Carpenter on 
board in the course of voyage, as is the invariable 
practice on all sailing vessels. Caulking and repairs 
to the decks are never done by outside workmen un- 
less the vessel is in dock undergoing other repairs, and 
has sustained damage to her decks or has hadiites 
decks strained. In all other circumstances the repairs 
done by the Carpenter on the voyage are quite suf- 
ficient to keep the decks of the vessel in perfect con- 
dition. 

Vo tlhe sixth mterroedtory lie saiti, 

Absolument suffisant. 

Translation: Absolutely sufficient. 

To the seventh interrogatory he saith: 

Pour ma maison qui comprend 5 navires a voiles, il 
est d'usage que le calfatage et les reparations au pont 
solemt faites par le Charpentier-Caltat, ef cev Weaee 
nous a paru toujours donner complete satisfaction. 

Translation: For my firm which owns 5 sailing 
ships it is our practice that caulking and repairs to the 
decks be done by ihe slip s carpenter, and tis pies 
tice has always been qiimte satistactory. 

Vo the eighth intemoaatony ike saith: 

Les reparatians de ealtatage me sont jamais hmtes 
par les ouvriers du dehors, que lorsque les navires 
somt dans le dock pour y faire d autres réparatiomewen 
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quils ont eprouve des avarics a ces ponts on que ces 
Poms Ot tattoue. 

Translation: The repairs of caulking are never 
made by outside workmen, unless ships are in dock 
undergoing other repairs, and have sustained dam- 
age fo their decks, or have had their decks hadly 
strained. 

diomiie mintlipintemoeareny le saith: 

Le navire etait arrive a Anvers en bon etate, et con- 
iomimenrent a bilsace tl esi passe em cale seche pour y 
@dreiich, c est-a_dire mettover et peindre. JLes ponts 
Cimleseatiites patticoudtienavite ont cte examines et 
trouves en bonne condition. Le navaire a ete visite 
Paipslecseeticedimintneaim= wert tenetesarclasse a cte 
iMiaimrenmne. | Loutes les provisions et equipement 
necessaires pour le voyage ont ete mises a bord. 

Translation: The ship arrived at Antwerp in good 
condition. In accordance with usage she was put into 
iijnecdeck ta cleansandepaint tie bottom. Nhe decks 
jiminmovlleh Parts Ollmlervesscluwere cxaimimed and 
found to be in good condition. The vessel was exam- 
ined by the surveyors of the Bureau Veritas, and her 
class fully maintained. All the stores and equipment 
necessary for the voyage were put aboard. 

To the tenth interrogatory he saith: 

Absolument suffisant. 

Translation: Absolutely sufficient. 

To the eleventh interrogatory he saith: 

Le Babin-Chevaye avait un equipage compose de 
Zoiilemeeoniprenant : 

(Cae Capitaine: 
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(2.) 1 second capitame. 

(3). I lieutenant premier maitre. 

(4). 1 deuxieme maitre. 

(5). 1 inecanieren: 

(6). 1 charpentier. 

(7). genie tinier. 

(S)stone20) he alcramarelots, 

(1) 422) 2 mmatelois levers, 

(23) (24). 2 novices. 

(2a) eniousse. 

Translation: The Babin-Chevaye had on boarda 
crew of 25 men as follows: 

gy) lcaprain 

(2). 1 second capiam. 


(oe 1 lieutenant: 
(4+). 1 second mate. 
je | engineer. 
(oy | carpenter. 


(7 el cook, 

(20) 13 Sailors. 

(21-22). 2young sailors. 

(23-25) 2110 vices. 

(2a). Wilsoy. 

To the twelfth interrogatory he saith: 

L’armement comme indique ci-dessus: 22 hommes 
et 3 officers. 

Translation: As stated abowe: in all 22 men andi 
officers. 

To the thirteenth interrogatory he saith: 

Absolument suffisant. 

Translation: Absolutely sufficient. 
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To the fourteenth interrogatory he saith: 

Nous avons recu avis de notre capitaine de tout ce 
qui etait necessaire, et apres avons etabli soigneuse- 
ment la liste de rearmement; nous avons fait mettre 
abord tout ce qui etait necessaire. 

Translation: We have received advices from our 
captain as to what was required, and acting upon the 
list of stores and upon our own knowledge of what 
was required for the voyage, the necessary supplies 
were provided. 

To the fifteenth interrogatory he saith: 

Je considere que tout etait completement suffisiant. 

Translation: I consider all was absolutely suffi- 
cient. 


Cross Interrogatory. 


To the first cross interrogatory Jules Pierre Hip- 
polyte Bureau saith: 

Je, Hippolyte Bureau, ne suis pas une corporation, 
je suis une personne. Je sttis associe dans la maison 
Bureau freres et Baillergeau. C’est une maison d’in- 
dividus. 

Translation: 1, Hippolyte Bureau, am not a cor- 
poration, I am an individual. I am a partner in the 
firm Bureau freres et Baillergeau. It is a firm of in- 
dividuals. 

To the second cross interrogatory he saith: 

J'ai deja explique que Hippolyte Bureau n’est pas 
une corporation, mais un individu. Je suis Hippolyte 
Bureau, descendant d’une famille qui est depuis plus 
de cent ans dans l’armement. Mon grand’pere et mes 
oncles etaient euxmemes armateurs, et mon experi- 


238 JMMeyer vs. 


ence d'une connaissance pratique de l'armement est 
acquie par de longues annees dans les affaires, et mon 
experience personnelle date de nombreuses annees. 

Translation: J have already explained that Hippo- 
lyte Bureau is not a corporation but an individual. f 
am Hippolyte Bureau, coming from a family which 
since over 100 years are ship-owners, my grand-fath- 
er and my uncles were themselves ship-owners, and 
ily experience of a practical knowledge of shippimmee 
is acquired from many years in this business, and my 
personal experience dates from a considerable nuntber 
of years. 

To the third cross-interrogatory he saith: 

Ma connaissance est acquise par ma propre e€x- 
perience d’armateur en general, et par mes relations 
avec les autres armateurs. 

Translation. My knowledge is gained from my 
awn experience as a ship-owner generally, and from 
niy intercourse with other ship-owners. 

To the fourth cross-interrogatory he saith: 

Mon experience est basee sur la connaissance des 
choses acquise par lusage. Cela a ete la coutume 
suivie par ma maison depuis les onze dernieres an- 
nees, et par moimeme depuis treize ans. 

Translation: My experience is based upon knowl- 
edge of such things acquired by general custom of 
what is necessary and customary. It has been the 
custom followed by my firm for the last 11 vears, and 
by myself since 13 years. 

To the fifth cross interrogatory he saith: 

Le calfatage est fait a la mer excepte dans les cir- 
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constances speciales decrites aux paragraphes 5 et 8 
de l'interrogatoire direct, parce qu'il est prouve par 
lexperience que c'est la meilleure facon de proceder. 
Ce nest pas une question de delai. 

Translation: Caulking is done at sea except in the 
special circumstances described in answers to the 
direct interrogatories 5 and 8, because it is found by 
experience to be the best course which can he follow- 
Cade lt 45 ot a matter of expedient, 

To the sixth cross interrogatory he saith: 

Cén est pas la coutume. 

Translation: It is not the custom. 

To the seventh cross-interrogatory he saith: 

Jeteonnais pat iia puopte expericice quel equipage 
et quel equipement sont necessaires pour un navire tel 
que le Babin-Chevaye, pour un voyage a Portland, 
Oregon, parnle Cap Horn, et je sais que le Babin- 
Chevaye etait ainsi commande et equipe. Je connais 
cela par la liste d’equipage avec lequel le navire est 
parti, et par les informations que j’ai recues sur 
l'equipe ment du navire. 

Translation: I know from my own experience 
what crew and equipment are necessary for a ship 
such as the Babin-Chevaye, for a voyage around Cape 


Horn to Portland, Oregon, and I know that the Ba- 
bin-Chevaye was so manned and equipped. I know 


this from the crew list with which the vessel sailed 
and from information I received of the vessel's equip- 
ment. 


HPP OEE AU. 


Examination taken, reduced to writing and by the 


ry 
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witness subscribed and sworn to this third day of 
Janndiye 1912 
LOUIS GOLDSCEH-MIDay 
Consul of the United States of America, Commis- 
sioner. 
RAOUL THOMAZEAL 
Sworn Interpreter. 


Expenses in connection with execution of com- 


mission: 
NTR $13.50 fr. "7G 
Other expenses: 
itienprerer, | homazeas bill 2 = 40,00 
SremOeraplien vik e tees ee 30.00 
Sota dt. G2 ee $140.20 


AMERICAN 
\ CONSULAR 
] SERVICE 
FEE STAMPS 
Filed April 9, 1912. 
A. M. CANNON, 
Clerk U. S. District Gomi 


{ Stipulation. ] 
im the District Court of the United States fot the 
District of Oregon. 

GEORGE HC MEY Rei Lei YE hae 
W. WILSON*and JOHN MP OUAILE pam 
nersas MEYER, WILSON and COMPANY? 

Libellaintcs: 


WE 
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Tee BS RN BABIN CHEVAYI., 
Defendant, 
BUR lh hte Risse: BAILLERGEAU, 
Claimant: 

Prissstipulated iy and between the parties to the 
per escne vicdseatise, that the testimony of the wit- 
nesses R. R. Baines, E. Meeuwissen, E. Garnuchot 
Cd 2s Lauwers, witnesses for defend- 
ant and claimant, may be taken before any Notary 
Ermoicior Wiarted States Consul, resident at Antwerp, 
in the Kingdom of Belgium, on the interrogatories 
and cross interrogatories hereto annexed. That prior 
to giving the testimony the said witnesses shall each 
be duly sworn to tell the truth, the whole truth and 
nothme but the truth, and that the testimony of the 
said witnesses, when certified by the officer taking 
the same as aforesaid, to have been taken under oath 
in manner and form as aforesaid, shall be received 
as evidence in this cause, subject to all objections en- 
tered at the time when the testimony was offered, on 
Uiterenound Of Competency, veleyvancy or materiality, 
all objections as to the manner of taking the same be- 
me iereby waived. 

Meio wuctacr stipmared that the testimony may pe 
taken by the aid of an interpreter, impartial and indif- 
ferent between the parties, who shall be selected by 
the officer taking the testimony. 

It is further stipulated that the officer taking the 
testimony may employ a stenographer to reduce the 
same to writing, but each witness shall read or have 
read to him the extended transcription of shorthand 
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notes and shall sign the same. 

WILLIAMS. WOOD & LINTHICUM 
Proctors for Libellanie: 

SNOW and McCAMANT, 
Proctors for Defendant and Clatiiamar 

lmtive District Court of the United States for tie 
District of Oregon. 

GEORGE H. CAMEYER, H. L. E. MEYER ae 
W. WILSON and JOHN M. OQUAILE@iaaS 
ners as MEYER, WILSON and COMPAN 


Libellants, 
vs. 
tab PRENCH BARK BABINICEGY Anes 
Defendant, 
BeR EAU PRERES © BAILLER GE a 
Claimant. 


To the Owners of the “Babin Chevaye,” and 

To Messrs. Snow and McCamant, their proctors: 

Please produce at the hearing of the witnesses 
whose testimony is taken under stipulation hereto an- 
nexed testimony showing when the Babin Chevaye 
was last completely overhauled and her decks com- 
pletely re-caulked, prior to any re-caulking done pre- 
paratory to the voyage of February, 1909; also the 
bills showing the amount expended on re-caulking her 
main deck preparatory to the voyage in question, giv- 
ing the amount of material used, the number of men 
employed and the time employed. 

WiELIAMS, WOOCD . Lint ics 
Proctors for Libellants. 
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DIR EGY ERROGATORIES TO BE PRO- 
PO vvoED TO THE WITNESSSReR. 
BALIN ES. 

I. State your name, age, residence and occupa- 
tion. 

2. How long has your occupation been as stated 
in Interrogatory Number 1 and where have you been 
located in the exercise of your occupation as afore- 
said? 

3. What experience have you had, if any, as a sea- 
faring man? 

4. Are you familiar with the stowage of cargo on 
French sailing vessels? If so, state how you have 
became familiar with the usual and proper method of 
such stowage. 

5. How do French sailing vessels compare in con- 
struction with British sailing vessels with reference 
to the weight of their superstructure? 

6. What, if any, difference does this make with 
reference to the distribution proper to be made of the 
cargo as between the hold and the between decks? 

7. Is there any general rule applicable to French 
sailing vessels with reference to the distribution of 
cargo as between the hold and the between decks? 

8. If there is such rule, let the witness state it. 

9. Is such rule a rigid and inflexible rule or does 
it vary with the construction of different sailing ves- 
sels and with the character of the cargo? 

10. Are you familiar with the French Bark Babin 
Chevay or 

11. Are you familiar with the stowage of the car- 
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go upon the said vessel prior to her voyage from Ant- 
werp, Belgium, to Portland, Oregon, beginning on 
the 16th of February, 1909? 

12. State how you become familiar therewith 

13. State how many tons of cargo were stowed in 
the lower hold on the said voyage and of what the 
cargo so stowed consisted. State fully. 

14. State how many tons of cargo were stowed in 
the between decks on the said voyage and of whag@ne 
same consisted. State fully. 

15. State fully any other facts within your knowl- 
edge with reference to the stowage of the said cargo 
and the protection of the same. 

16. Do you remember the condition of the iron 
and the steel carried by the said vessel at thejtmie 
when it was received for loading in the said ship? 

17. What was the condition of the iron and steel 
with reference to rust? 

18. What was the cause of the condition as afore- 
said? 

19. What was the condition of the weather at the 
time when the iron and steel reached the dock for 
loading on the Babin Chevaye? 

20. What examination did you make of the Babin 
Chevaye prior to her voyage from Antwerp in Feb- 
rua, [900° Siatemniige 

21. What did you find on such examination with 
reference to the decks of the vessel? 

22. What did you find with reference to the stan- 
chions and rivets? 

23. State generally what was tie condition orale 
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vessel with reference to seaworthiness at the time 
when you made such examination. 

24. What is the Bureau Veritas? 

23. What is the practice of the Bureau Veritas 
with reference to the examination of a vessel before 
approving of her for marine insurance? 

26. Who was the local representative of the Bu- 
reau Veritas at Antwerp in February, 1909? 

27, What, tf any, examination did he make of the 
Babin Chevaye to your knowledge? State fully any 
facts within your knowledge with reference to the 
thoroughness of such examination? 

28. What, if any, repairs or renewals were made 
on the Babin Chevaye at Antwerp prior to her voy- 
age beginning February 16, 1909? State fully. 

29. State under what deck the cargo of the Babin 
Chevaye was stowed. 

30. Was any of the same stowed under the poop 
deck? 

31. Was it possible for leakage in the poop deck 
to damage the cargo of the Babin Chevaye? 

Sees it 1siidlnoudarcatikine on the poop deck 
during the voyage? 

33. Are there any reasons for caulking the poop 
deck on the voyage rather than in port? 

34. State your opinion with reference to the equip- 
ment of the Babin Chevaye for her said voyage begin- 
ning February 16, 1909. 

35. State whether she was properly manned for 
such voyage. 

36. State whether she was furnished with the nec- 
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essary supplies. 
37. State any other facts in your knowledge ma- 
terial to the issues in this case. 


In the District Court of the United States for the 
District of Oregon. 

GEORGE H.C MEYER, 0. L. E. MEYER) hae 
W. WILSON and JOHN M. OUAILE pane 
ners as MEYER, WILSON & COMPANGe 

Libellants, 
VS. 
TS PREWCH BARK BABIN CHEV Aye 
Defendant, 
BUREAU FRERES & BAILLERGEAU, 


Claameant. 


CROSS INTERROGATORIES TO BE ites 
POU MD DEO 1 Ei Wa NaS Se enlce 
BAINES: 


1. If you state that there is a difference between 
British and French vessels as to weight of super- 
structure, state in what particular portions of the sup- 
erstructure the difference arises; describe precisely 
what the difference is, if you have not done so, and 
Stase whether this ditterence is general and wilitjme 
found in every French sailing ship as contrasted with 
every British sailing ship? 

2. If you say that there is a rule for the stowage of 
cargo in French sailing vessels with reference to the 
distribution of cargo as between the hold and the 
‘tween decks, state the rule in the most definite terms 
in which it can be stated. 

3. Would the rule be the same for a cargo com- 
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posed wholly of lumber as for a cargo composed whol- 
wot piciron orsttel rails: 

4. Would the rule be the sane for the stowage of 
a cargo of cotton bales as compared with a cargo of 
Capper ores. 

oe ey ould the rule be the saine for the stowage of a 
cargo of coal as compared with the stowage of a car- 
go of flour? 

6. Would the rule be the same for the stowage 
of a cargo of all of one commodity as for the stowage 
of a general or mixed cargo of various commodities? 

pee oO deile mile be the Game for a ship which 
naturally—that 1s to say, empty and without ballast, 
—was tender or cranky as compared to a vessel which 
in the same condition was stiff? 

8. Would the rule be the same for a vessel which 
answered her helm better when she was down by the 
head as it would be for a vessel that steers better if 
down by the stern? 

9. Would the rule be the same for a vessel which 
made better weather by being down by the stern as it 
would for a vessel which made better weather by be- 
ing down by the head? 

10. Would the rule be the same for a vessel that 
made better speed on an even keel as it would for a 
vessel which made better speed when being down by 
tive stern? 

11. State fully how the rule, if there be such a rule, 
is applied in practice. 

12. If you state you are familiar with the stow- 
age of the cargo of the Babin Chevaye on her voy- 
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age from Antwerp to Portland, Oregon, beginning 
the 16th of February, 1909, state whether you were 
personally present at all hours and at all times and 
personally inspected the stowage of such cargo. 

13. If you state that you were present during the 
entire time of the stowage of the cargo, state whether 
the master of the Babin Chevaye was also present 
during such entire period, or state when he was pres- 
ent and supervising the stowage. 

14. If you state that the iron or steel carried by the 
vessel at that time awas rustyewhen received for load 
ine in the ship, state whether it was iresh water amen 
or salt water rust. 

15. State whether the rust was flaky ora nie 
powder over the surface. 

16. State, if you know, what was the occasion of 
Eliemig ie 

17. Where was the iron and steel in question stow- 
ed prior to its being put into the hold of the ves- 
sel? 

18. How long was the iron or steel exposed to the 
weather, if at all, before it was put into the hold¥oi 
tervessel = 

19° Ottestion 23 1s;ebyected to as calline tor a com 
clusion of fact and law. 

20. When did you commence the examination of 
the Babin Chevaye prior to her voyage from Antwerp 
to Portland, Oregon, in February, 1909? Give the 
daneramdetie leur 

21. ‘When did you conclude the examination? 
Give the day and the hour. 


Barque “Babin Chevaye’’ 249 


22. State how many hours altogether you were 
occupied in making the examination. 

23. State what means you adopted for testing the 
Stanchions and rivets. 

2+. State whether the vessel had recently been re- 
painted or seemed to be recently re-painted. 

25. State whether the rivet heads were covered 
with paint. 

26. State whether the stanchion joints were cov- 
eredmwith paint. 

27 \\ nen decks ot tlie vessel did you examine at 
this time? 

28. Who asked you to inspect the vessel? 

29. What was the occasion of the inspection; for 
what purpose was it made? 

30. If you state that the local representative of 
Bureau Veritas at Antwerp made an examination 
of the Babin Chevaye, state why he made it, if you 
know, and at whose request. 

31. State for what purpose he made it—whether 
to qualify the vessel for marine insurance or not. 

32. Were you present with him during the entire 
time of his inspection? 

33. If not, state how much of his inspection you 
are acquainted with from your own personal observa- 
tion. 

34. What decks of the vessel did you examine? 

35. State just how long you were on the examina- 
tion and how it was made. 

36. What decks of the vessel did he examine? 

37. State how he conducted the examination and 
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how long he was at it. 

38. Was your examination and was his examina- 
tion made with special reference to the seaworthiness 
of the vessel in classing her for marine insurance? 

39. Have you any interest in the Babin G@itéyayee 
If so state what it is. 

40. Who employs you generally? 

41. Who pays you? 

42. Who employed you and paid you for whatever 
inspection you made of the Babin Chevaye or her 
stowage? State facts fully. 

43. If you state that repairs or renewals were 
made on the Babin Chevaye prior to its voyage state 
why they were made and state particularly the time 
employed and the manner in which they were made. 

44. If you say that it was not possible for leakage 
in the poop deck to damage the cargo of the Babin 
Chevaye state particularly why not. Give a full ex- 
planation. 

45. What is the purpose of the poop deck? 

46. Is it necessary it should be water tight and 
seaworthy ? 

47. Question 31 is objected to as calling for a 
conclusion. 

48. Question 32 is objected to as irrelevant and 
immaterial. 

49. Question 33 is objected to as irrelevant and 
immaterial. 

50. If you say it is usual to calk a poop deck dur- 
ing the voyage, state also whether it is usual to do any 
other deck caulking durmg the voyage. If so, what 
caulking? 
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51. Have you ever known the main deck to be re- 
caulked after the commencement of a voyage? 

92. Ifyou say you have known such re-caulking to 
be done state the facts and circumstances. 

53. Js it not true that vessels prefer to do their 
own deck re-caulking during the voyage with their 
own crew, to save expense? 

54. Questions 34, 35 and 36 are objected to as in- 
competent, irrelevant and immaterial. 

55. If you state the Babin Chevaye was properly 
manned and properly equipped and furnished with the 
necessary supplies, state on what facts you base your 
conclusion in each case. 

56. State how you know the facts on which you 
base your conclusion in each case. 

57. Give what you consider the proper equipment 
for such a vessel as the Babin Chevaye on a voyage 
around the Horn from Antwerp to Portland. 

58. Give what you consider the necessary sup- 
plies for such a voyage. 

59, Give what you consider a proper crew. 

60. Give the ratings of the crew and their duties. 

61. Do you know how much time was expended, 
if any, in re-caulking the main deck of the Babin 
Chevaye preparatory to this voyage? 

62. Do you know how many men were employed? 

63. Do you know how long a time they were em- 
ployed? 

64. Do you know how much material was used? 

65. Will you procure, if it has not already been at- 
tended to, from the owners of the Babin Chevaye, or 
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their agents, the itemized statement and bills for ma- 
terial and labor expended in re-caulking the main 
deck of the Babin Chevaye preparatory to this voy- 
age? 

66. Were the decks of the Babin Chevaye com- 
pletely overhauled and re-caulked preparatory to this 
voyage? 

67. Do you know or can you produce any record 
showing when the Babin Chevaye was last complete- 
ly overhauled and her main deck entirely re-caulked 
prior to this voyage commencing February, 1909? 


In the District Court of the United States for the 
District of Oregon. 

GEORGE H. C. MEYER, i. L. EOE Y Rei ae 
W. WILSON and JOHN M. QUAILEVeaw. 
ners as MEYER, WILSON and COMPAS 

Libellants, 
VS. 

Aisle. BAIR 8 ABI ME SVO NES o, - 

Defend ante 

BURPAUtivii@ts i: DAILUE RG ae 

Claimant. 


DEPOsITION “OF WITNESS PRODUCE 
SWORN AND EX@tINED THE Six Tr as 
OF SEPTEMBER Ay DONE THOUSAND Nigge 
HUNDRED AMD EREVEN, AT THE AMER 
CAN CONSULATE GENERAL AT ANIWEME 
BELGIUM, UNDER AMID BY VIRTUE @Baes 
COMMISSION ISSUED OUT OF VEE DiS 
TRICY GOURT OF TE UNGED Saas. 
FOR THE DISTRICT OF OREGON IN 2aerie 
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TPS Cres E PH EREIN DEPENDING AND 
lisse RETVOREN GEORGE H.C. MENER, 
ie, 2 eure IR. |. WewlLSON AND [GRIN 
Weer, PARTNERS AS MEYER, WILSON 
mee COMPA MY, LIBEILLANTS, AND THE 
Pee bol SCHEV AYE,” DEFENDANT, 
ANI GUREAU & BAILLERGEAU, CLAIMANT, 
> FOLLOWS: 

[Prenton Oo YEARS AND UP-= 
Wooo RESIDING AT ANTWERP, BELGIUM, 
iMoING DULY AND PUBLICLY SWORN PUR- 
SRP tO THE DIRECTIONS HERETO AN- 
Peer AND EXPSMINIED ON THE PART OF 
Te DEBENDANTVAND CLAIMANT, DOTH 
Paros AND SAY As POLLOWS: 

Mitt iO Tih ePikKsST INTERKOGATOR™ 
eo ALI EH: 

R. R. BAINES, 65 years of age, Antwerp, Marine 
Sieveyor. 

SeCOND—1O THE SECOND INTERROGA- 

Oat SATE: 

Ten years, Antwerp. 

yey Wick SEER MEE 
Commissioner. 
ats TO THh THIRD INTERROGATORY 

IU Se 

Five years as sailor, 4 years as certificated officer in 
sailing ships on foreign voyages, 4 years as officer in 
steamers and 22 years as Master tn steamers in for- 
eigen and general trades. 


Poti iri—vO THe FOURTH INtERROGA- 
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ORY HE SALE 

Yes, by experience, having for many years been en= 
caged very frequently in superintending the We@adii 
of such and other ships, and in this way and with my 
general experience [ am well acquainted with such 
stowage. 

FIPTH=7O THE FIFTH INTERKOGA ies 
jal Sea 

French built vessels generally have much more 
space covered in above the main deck and more mas- 
sively constructed than in British built vessels and 
their iron work is as a rule heavier than that of tie 
latter. Some have a continuous upper or spar deck 
from stem to stern, others long poops and forecastles 
and carry their boats and spare spars above these sup- 
erstructures, whereas the British built vessels gen- 
erally carry their spars on the main deck. 
SIXTH—TO THE SIXTH INTERROGATOISS 

PiEesel i: 

A vessel with a lot of superstructural weight say 
GO tons would require considerably less weight on 
her tween decks as compared to one’ with less top- 
veight. Perhaps 100 tons less on tween decks. 
SEVENTH—7O THE SEVENTH INTER RG 

VOR EieS ai: 

Nomrulle: 

EIGHTH—TVO THE EIGHTH INTERR@GS 

TORYORE See 

ho, rule. 

NINTH—TO THE NINTH INTERROGAT GRAS 
eee \ | ie 

The amount of weight to be carried on tween decks 


Barque “Babin Chevaye”’ 255 


Vane mrccordime  tomeiicr structuré; stiffness when 
PARTeeiUek SHERMAN: 
Commissioner. 
without cargo, the nature of the cargo to be carried 
and whether she is full built or with fine ends. 
TENTH—TO THE TENTH INTERROGATORY 

IQUE. SyaUiillial 

t remember her loading in Antwerp and_ taking 
stiffening on board on the 5th, January 1909. 
Pepe r= TOem Ine KLEVENTH INTER= 

INCIG A OURO Vsti cya aa 

Yes, I superintended the stowage. 

Dw TE=TO THE PWELFTH INTERROG- 

POOR aE SAITEL: 

By daily visits to the ship’s hold. 
foe ee NP lOehie THIRTEENTH INe= 

(eR OGCALTOR WE SAITEH: 

Nir. Meeuwissen has record of the details. .L be- 
lieve there was somewhere about 2030 tons stowed in 
the lower hold. 

POUR TEEN TH—PrO THE FOURTEENTH IN- 
oR ROCATORNSHE SAITH: 

I helieve there was somewhere about 954 tons stow- 
ed on the tween deck; Mr. Meeuwissen can give the 
details. 

FIFTEEN—TO THE FIFTEENTH INTERROG- 

PaEORY HissAlE: 

She was stowed by a good firm of stevedores and 
new dry wood was used. It came along in Winter 
weather, when mist, fog and snow fell and also some 
fine days. The iron would attract all the moisture of 
the atmosphere and soon lose its blue appearance. 
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SIXTEENTH—TO THE SIXTEENTH 7S 

ROGAT ORY tiitaee: ait: 

Yes. The iron rods for stiffening came by rail and 
the snow had to be cleared from them to sling them 
and also wet, misty weather was prevalent; some 
iron plates had the snow swept off them prior to be- 
ing taken on board. Some fine weather also came 
along, some iron girders were stacked on open quay 
and loaded from there. It was Winter weather. 
SEWENTEENTH—TO THE SEVENTREMS 

PVT ERROGATOR Y Eis S23 iii 

The usual condition of new iron when subjected to 

HARRY TUCK SHERMA 
Commissioner. 
snow and rain since leaving the Factory or Works. 
EIGHTEENTH—TO THE EIGHTEENTH 
moe ROGATORY Hit sat ti: 

Inclement weather and the nature of the metal. 
NINETEENTH—TO THE NINETEENT EOS 

(oeOGATORY Hits aii 

Variable weather, snow, fog, misty Winter weath- 
er. My records say; 4th January fog, 6th, fine dull; 
7th, dry: Sth, dull, damp: 9th. fine dry, 1Oth = Sivas 
25th. fine, frost, 27th. Jan., tine, 29th. time ligin tino 
30th. snow and sunshine. February Ist fine snow on 
ground, 2nd fine, 3rd rain, 4th fine, 5th S. W. driz- 
zie, 6th fine. Pebruary 10th tine dull, 11th ite ding 
12th. frost, 13th frost, Mh. fine dry dull, 15thidioa 
damp. 

TWENTIETH-—TO YHE TWENTIES 

(eR ROGA TOR yes ae 
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I went down her hold, gave instructions to the Cap- 
tain to have her hold swept clean of nitrate, to have 
her bilges baled out dry and plenty new dry dunnage 
on board ready tor the stiffening and recommended 
to stop the beginning of the stiffening and clean more 
extensively, which was done, men working extra 
hours for that purpose and then using plenty dry saw- 
dust over the wooden flooring. his was well done. I 
also at various times when in the hold looked round 
for evidences of leakage by the decks or for anything 
out of order. . 

TWENTY-FIRST—TO THE TWENTY-FIRST 

PEPE RROGATORY HE SAITH: 

I found her decks tight from below and on deck I 
was on the look out for any suspicious places or signs 
but found her caulking good, the decks generally in 
goo dcondition. 
good condition. 

TWENTY-SECOND—TO THE TWENTY-SEC- 

OND IN MER ROGATORY HE SAITH: 

I found nothing wrong with stanchions and no riv- 
ets in them deficient. 

TWENTY-THIRD—TO THE TWENTY-THIRD 

WE RROGATORY He SAITH: 

HARRY tUCK SHER VE 
Commissioner. 

She was in good condition and appeared to be thor- 
oughly seaworthy. 

TWENTY-FOURTH — TO THE TWENTY- 

HOU INTERROGATORY Ele SAITH: 

An association for the classification of sea going 


vessels and other purposes. 
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TWENTY-FIFTH—TO THE TWENT Yai 
INTERROGATO LOC SATE. 

The Bureau Veritas have their own Surveyors and 
their own Rules and see that the vessels classe@™by 
them are maintained in good and seaworthy condi- 
tion. 

TWENTY-SIXTH—TO THE TWENTY-sEaaim 
INT EReRVOCATORY HE SATII: 

Gustave Lauwers, inspector and E. Garnuchot, ex- 
ete 
TWENTY-SEVENTH — TO THE TWEE 

SEVENTH INTERROGATORY HE SAGs 

I am unaware of what examination the B. V. sur- 
veyor made. 

TWENTY-EIGHTH — TO THE %IWENMiS 
BIGHT HOINTERROGAVORW TESA Te 
The owners or Master or ship repairers know this, lL 

Gomiot: 

TWENTY-NINTH—TO THE TWENTY-NINTH 
yet ERROGATORW HE SATE: 

Under the Main deck. 

THIRTISTRH=1O THE THIRDIET RAGS 
ROGAT Oise, oA. 1d a, 

No. 
THIRTY-FIRST 10 THE THIRTY erik aes 

TERROGAT ORM SAd VEL: 

This question is already answered ‘The answer is:- 
No, unless the main deck leaked. 
THIRTY-SECOND —7O THE THIRT Sane. 

GND IN TERROGAT@ KY Tits. Ei 


Yes. 


~ 
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ee a iie-—TO Pee: THIRTY-TeERD 

INTERROGATORY Hi SAITH: 

Yes. In the trades an excellent opportunity to 
Coulleethis omgany other deck is availed ofamaidias a 
rule is only done when the weather is fine. It is quite 

Pek TUCK SHEKMAN, 
Commissioner. 
customary in all vessels to caulk wooden decks at 
cea 
THIRTY-FOURTH — TO TE TTS y- 

OCR EIN GERROGATORY HE SAITH: 

As iareas | could see, the vessel was in every way 
equipped for the voyage, but this was not in my prov- 
ice: 
ey orIiP Tee tO MIHE IHIRDN-PIFT oa 

ICE RROGATOR WE SAIT EH: 

The Captain and owners would no doubt be in ac- 
cordance with French laws appertaining to ship- 
ping. 
evel ysixta— iO THERE THIRTY-SIXTH 

Mew OCA TORY HE SAI EH: 

[ do not know. 
ak) oe VENTH—TO THE THIRTY-ShVv- 

DNTH INTERROGATORY HE SAITH: 

I objected to using dunnage wood that had been 
used for nitrate and had new dry wood supplied and 
used plenty of it in case the iron stiffening which con- 
sisted of long bundles of bars about 3-16” or 1-4” di- 
ameter should turn out unsatisfactorily, and as the 
ship had web frames every 24° or so, the iron could 
not touch the sides of the vessel, but was supported 
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between these frames and spaces by stout, dry wood 
and afterwards some pig iron was put in here and 
there also to support it in case the wood ceded. 

Rail cargoes—complete—laden and secured as per 
my instructions under my supervision have arrived 
round the Capes without giving any bother during 
the voyage and the ships have been comfortable. 

GHesS VT ERROGATORIES, 
FIRST—TO THE FIRST CROSS-INTERROG@zS 

TOUR Y JeUD Saale 

French built vessels generally have much more 
space covered in above the main deck and more mas- 
sively constructed than in British built vessels and 
their iron work is as a rule heavier than that ope 
latter. Some have a continuous upper and spar deck 

HARRY TUCK SEE RMES se 

Comunissioner. 
from stem to stern, others long poops and forecastles 
and carry their boats and spare spars above these sup- 
erstructures, whereas the British built vessels gener- 
ally carry their spars on the main deck. A vessel with 
a lot of superstructural weight of say 60 tons would 
require considerably less weight on her tween decks 
as compared to one with less topweight, perhaps 100 
tons less on the tween decks. The amount of weight 
to be carried on the tween decks of a sailing vessel 
varies according to her structure, stiffness when with- 
out ballast or cargo, theme of ile cargo iomme 
carried, whether she is full built or with fine ends, 
and also to the nature of her rigging &c as to whether 
she is what is termed “loftv” rigged, or “snugly” rig- 


ged and sparred. 
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pe CORWD— TO THE SECOND CROSS-INTER- 
rOCetORY Hb SAITH: 

There is no rule. Experience of the vessel's behav- 
lor at sea would form a basis for future guidance. 
ie D— TO THE PHIRD CROSS-INTERROG- 

PebOKW HE SAT: 

It is impossible to say without knowing the nature 
of the respective cargoes. 

FOURTH—TO THE FOURTH CROSS-INTER- 

Nee VOR wie SATE: 

It is impossible to say without knowing the nature 
Clee teonective carecoes. 

Pie tii O THES IP TH CROSS-INTERROG- 
elOR wea SA : 

It is impossible to say without knowing the nature 
OualCebespective caraocs, 

SIXTH—TO THE SIXTH CROSS-INTERROG- 

Pwo HE Ss wa: 

It is impossible to say without knowing the nature 
Mirtle espective Cargoes, 

Se@oNtrH=1O THe SBVENIH CROSS IN; 

(AVR OGATORA HE SATTE: 

It is impossible to say without knowing the nature 

eR RY UIC Sli iik Mis N, 
Commissioner. 
of the respective cargoes. 
Ditnhih=POMtHh BPIGHTH CROSS INTER- 
Me Gre DO ye ih SA ll EH: 
It is impossible to say without knowing the nature 


Ol aie respective cargoes. 


NINTH—TO THE NINTH CROSS-INTERROG- 
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It is impossible to say without knowing the nature 
of the respective cargoes. 
TENTH—TO THE TENTH CROSS-IN1TERix@w= 

ATORY Hikgs seve, 

It is impossible to say without knowing the nature 
of the respective cargoes. 
ELEVENTH—_TO THE ELEVENTH CROSS 

DPeiewOG ORY HE SAITH: 

There is no rule, see answer to question No. 2. 
TWELFTH—TO THE TWELFTH CROSSa@ 

(MewROGATORY HE sali 

No, I was not present on all occasions and all hours, 
but I inspected the loading from time to time. Sev- 
eral days during drydocking, waiting for berth and or 
Giroo sie did net receive any carce: 
THIRTEENTH — TO THE THIRTEEN 

©CeoOsS INTERROGA TORS Tawi 

I kept no records of when the Master came into 
the hold. 
FOURTEENTH — TO THE FPOURTEENTE 

CROSSE RROGATORMIT ot Ee 

The iron in a general way seemed to have recently 
come from the mills and being wet with mist and 
snow most likely had never been in contact with salt 


water. 
BIFTEENTH—TO THE FIFTEENTH CROs 
INTERROGAT ORM ee owe 
It appeared to me that it was more likely to become 
rusty than actually rusty. 


SIA TEENTI—TO THE SIXTERN TTiMGRe@> 
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De SVOCANTOR Yar SATTH: 

Peet ueply to question No. 14. 

Sow titkeesti—-TO THE SEVENTSEENDS 
GF ele VWI ERROGATOR Y HE SAITE:R 

Paki TUCK SHERAIAT 
Commissioner. 

Some came direct from railway waggons to the ves- 
sel’s hold, some was unladen on the quay and lay in 
inexopem till "commenient tO Sip, or for other pur= 
poses. 

PCat ENTH =O THE KIGHITEENTH 
Cross oO TERROCGATOR Y TE SAITH: 

1 do not know. 

MIMETEENTH TO THE NINETEENTH 
CrOSssiwer Ee RROGA TORY EE SATITH: 

Nit 
TWENTIETH—TO THE TWENTIETH CROSS- 

PGE ROCA TORY FE SATE: 

When authorized I went and inspected her holds 
on 29th December and found she was not ready to re- 
ceive stiffening and required sweeping. 

4th January saw her again and told them to sweep 
again and use sawdust and began loading iron 5th 
January, 1909. 

TWENTY-FIRST—TO THE TWENTY-FIRST 
G20s5- tek wOGATORY TESA: 
When the vessel was loaded and finished on Feb- 

ruary 15th and sailed 16th via Cherbourg. 

TWENTY-SECOND—TO THE TWENTY-SEC- 
Owe OsSsSINTERROGATORY HE SAITH: 
Whenever about the vessel I looked for faults, but 
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cannot state the number of hours. 

TWENTY-THIRD—TO THE TWENTY-THIRD 
CROSS-INTERROGATORY HE Sie 
[ looked at them. 

TWENTY-FOURTH — TO THE TWENTY- 
FOURTH CROSS-INTERROGAT OR Y ieee 
sy MILI al 
I have no note of this and do not remember. 

TWEN@Y-FIFTH—TO THE TWENTY-Filii 
Ce@so INT ERROGATORY th s.17 ie 
I do not remember. 

TWENTY-SIXTH—TO THE TWENTY-SIXTH 
CROSS INT ERROGA DOR be ie 
Same as to question No. 25. I always look at stan- 

chions and their rivets especially in the way of No. 2 

hatchway and look for faults in the ladder stanchions 

HARRY TUCK SHERI 
Commissioner. 
before attempting to use them in going down the 
hold. 

TWENTY-SEVENTH — TO THE TWENG 
SEVENTH CROSS-IN®TERROGATORY Wie 
ec Plat 
Whenever and wherever the main deck was clea 

lt would look at the seaming and if any place looked 

suspicious would try it with my knife, and where cov- 
ered with crew's quarters would get inside and see 
whether the seams were well filled. 

TWENTY-EIGHTH —80O THE TWEENS 
EIGHTH CROSS-INt ERROGATOR Yoao 
SA DUET: 
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The previous captain who was succeeded by Le- 
eatin 
DV Ee Set — TO THE TWENTY-NINTE 

OOS oINTERROGATORY HE SAITH: 

To ascertain whether the vessel’s hold was ready 
and fit to commence taking in her stiffening and to re- 
port to the Captain the result of my examination. 
(niet th —-PO= tHE THIRTIETH CROSS 

MERERROGAR@RY HE SAITH: 

I do not know. 

(nik eR IRS)T — TO THE THIRTY-FIRST 
CROs s-INTERROGATORY HE SAITH: 

I do not know. 

(iatk ty Sse Gen 1TO THE THERTY-sEC 
@ND CROSS-INDTERROGATORY HE SAITH: 
No, I simply saw him there. 

Cay vat bo THE THIRTY-THIRD 
Grossi NPERROGATORY HE SAITE: 

I did not interest myself in his inspection. 

Det yYrOURITER — TO THE THIRTY 
mown (reser Oss INTERROGATORY (EE 
Sr elt: 

The main deck, see my reply to question No. 27. 
reste tO THE THIRDY Fipitt 

CGS NI BRROGATORY HE SAlim: 

See my reply to question No. 27. 
ie vy-sIXTH=TO THE THIRPY-sIxXTH 

@xess-INTERROGATORY HE Swit. 

I cannot say; presumably all. 
THIRTY-SEVENTH—TO THE THIRTY-SEV- 

Ne CROSS INa ERROGATORY He 
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I cannot say. 

HARRY TUCK SHERAD AS 
Commissioner. 
THIRTY-EIG RE — 10 delle THIRTY 

EIGHTH  CROSS-INTERROGATORY aie 

Solita 

My examination was made more particularly in 
order to be conscientiously enabled to certify that 
her caulking was good and her decks tight for the 
intended voyage. I was instructed in order to make 
sure that the vessel was thoroughly seaworthy before 
her voyage as to stowage of cargo. 

The B. V. Surveyor can reply for himself.” 1 beter: 
he would be interested as to whether she was entitled 
to retain her character in the B. V. books. 
THIRTY-NINTH—TO THE THIRTY-NIM@ 

GROSS INY ZRROGATORY Tikes. tie 

No financial interest or any interest besides seeing 
her as per my intended report and that she may make 
a safe voyage and be comfortably laden. 
FOURTIETH—1TO THE FOURTIETH CROs 

iM ER ROCEwWOKY HE SAT H: 

Generally the Captain, sometimes the owners. 
FOURTY-FIRST —= TO THE PORTY fi 

CROSSINTEKRROGCA Me Wie sri: 

The Captain, who followed the Captain who arrived 
home with the vessel. 

FORTY-SECOND—TO THE PORTY-SECOND 

CP@ss-INTERROGAM@RY Tih SAI T re 

The Captain paid me the fee of 90—, when I hand- 
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ed him the Certificate of stowage and condition of 
ship, after completion of the loading. His predeces- 
yor engaged me. 

PORTY-THIRD — TO THE FORTY-THIRD 

CROSS-INTERROGATORY HE SAITH: 

[ have no records of repairs or renewals. If any, 
the owner would know. 

FORTY-FOURTH—TO THE FORTY-FOURTH 

SOS INVERROGATORY Hit SAITH: 

I refer to my sketch which I hand in marked (Ex- 
init C). 

The poop deck is the deck marked A. 

Sire itai deck 1s thre deck marked B. 

Any leakage through A, would interfere with the 
comfort of the Captain and officers, and damage sails 
and stores. The deck B. under the poop deck being 

PARRY 1 UCie sili 
Commissioner. 
not exposed to the weather maintains the caulking 
much longer than the deck where no superstructure 
exists. 
meet yY-PiP lA — TO THE FORTY-FIFTH 

Brose INIERROGAITORY HE SAINH: 

To shelter the Captain and officers and their cabins 
and bedding, their dining room and saloon; also to 
shelter the sail repairing and storing room, some of 
the stores, and to afford surplus buoyancy, to make 
the ship less liable to pooping seas, and to afford a 
commanding position for maneuvering the vessel. Al- 
so to count for bounty purposes. The poops of Brit- 
ish built vessels are generally proportionally much 


less than in French built vessels. 
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FORTY-SIXTH — TO THE FORTY-Siaa@ 
CROSS-INTERROGATORY HE SAME 
Certainty. 

FORTY-SEVENTH — TO THE FORTY-SEV- 
Eel CROSSINTERROGATORY le 
SA le 


FORT Y-EIGHTH—TO THE FORTY-BIGEIE 
CROSS INTERROGATORY HE Sal tae 


FORTY-NINTH — TO THE FORTY-NIN@E 
OnOSsINTERROGATORY Hitsesiiee 


FIFTIETH—TO THE FIFTIETH CROS23a 
MeRROGATORY Hires. in. 

Quite customary in sailors and steamers to caulk 
any parts of any deck, which after passing through 
stormy latitudes may show that it is necessary or ad- 
visable so to do. 

The caulking done at sea is generally well done by 
the ship's carpenter and in fine weather only and bet- 
ter done than when in port when contracts cause the 
work to be hurried. 

FIPTY-FPIRST=VOTHE PIFTY FIRS! Cees 
INTER OCGCAIOR Y Hie SATE 
Yes: 

FPIFTY-SECOND= TO, THE FIRTYSECOM® 
CROSS TERR OG O16 Eis Et 
Seldom is a voyage made but a supply of necessary 

stores is shipped for the purpose and used in the fine 

Weatlier of the voyage, litte a ceneralicisionn 

HARRY TUCK SHERMAN, 


Commissioner. 
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Per Y= HiRes — TO THE FIFEYePRIRD 

GOSS INTERROGATORY HE SAITE: 

They have their crew and must keep them employ- 
ed profitably and avail themselves of fine weather to 
keep ship in repair. Same may be said of repairing 
sails and of course they make what economies they 
eamaid eet better results. 

PIFTY-FOURTH—TO THE FIFTY-FOURTH 

Or Ooo INTERROCAITORY HE SAITH: 
ited YF TH—PO THE FIFTY-FIFTH CROSS 

[ie ERROGATORY HE SAITH: 

Captain and owners know these facts. I do not. 
Mie TY-SixTH—?TO THE FIFTY-SIXTH CROSS 

EWE NROGAVOR Ei SALINE: 

I do not know. 

FIFTY-SEV ENTH—TO THE FIFTY-SEVENTH 

Oss INTER RO@GATORY HE SAT: 

I lave never considered this matter and suggest 
that the owners and Captain are best judges from 
their experience of other similar vessels. 
PIFTY-EIGHTH—TO THE FIFTY-EIGHTH 

S.O>s IN IERROGATORY HE SAITE: 

Purely an owners question. 

PoP TY-NINTH — TO THE FIFTY-NINTH 
eEOss- IN VERROGATORY HE SAITH: 

My reply is the same as to question No. 58. 
Seana TO THE SIXTIETH CROSS-IN- 

mawVOGATORY Hr SAITH: 

My reply is the same as to question No. 58. 
pee FIRS T—TO THE SIXTY-BIRST CROSS 
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INTER ROG ORS ie SA Ie: 
No. 

SIXTY-SECOND—TO THE SIXTY-SECOND 
CROSS-INTERROGATORY HE SAITH: 

No. 

SIXTY-THIRD — TO THE SIXTY-THie 
Chess pair RROGAITORY HE sie 
No. 

SIXTY-POURTH—TO THE SIXTY-FOURRE 
CROSS INIT ERROGATORY HE SAID 
No. 

HARRY TUCK SHER 
Commissioner. 

SIXT Y¥-FIFTH—TO THE SIXTY-FIFTH CR@Ss 
iam ROGATORY Fie SAN i: 

This is not my province. 

SIXT Y-SIXTH—TO THE SIXTY-SIXTH CR@a: 
VIN OGA VOR Y ii SAM rH: 

Not to my knowledge. 

S'XTY=sEVENTH — TO THE SIXT Yesire 
ENTE CROSS-INTERROGATORY alle, 
SAE 
I do not know. 

Re Ree NES, 

KINGDOM OR BE EGIUN, 

BROV UN Ci © ii ai ae 

AMERICAN CONSULATE GENERAL—-ss. 
THIS IS TO CERDMRY THA! I, HARIKSa 

TUCK SHERMAN VICER@ONSULE GENigiy a 

OF THE UNITED SIATESSOR AMERIGC 3 

THETCITY OF ANT WERE KINGDOM OF sSae 
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CTUM BY VIRTUE Ol THE FOREGOING COM 
Mil SS le eTOsb SEPRECTER, CAUSED LO 
me SE Syn iD Ko R. BAINES, APPHAAIG 
POLITE DEPENDANT THEREIN MENGIO Se 
Dee COME BEPORE ME IN THE UNE 
Ses CONSULATE GENERAL IN ~SAgD 
CeO vwyeE “OF ANTWERP ON THE Sixt 
DeewOr SPPIEMBER, A. Dp. 1911, AND THAT 
ire One COM CDE POs TOMS BSCRIBMD 
Pia be DEP ONENT WAS TAKEN BE- 
DOM wat, At iae UNITED) STATES 
COS Wie GEENA INS SAUD PR@\- 
NGE, 200. VSN VE RP ONT THE. DATE 
ES NAN De BEI WEEN Ties eOuURS 
Or iN O'Ce@ Gi = MaewNDesI2e5@ CLO 
iB we OWN SAD. ND PE SAVE AS 8 
Mire t DUCED VON RITING? THA BErPORE 
Pie@ehE DING Mew bai AON iiAd 
Sw DEPONENG WAS BY ME DULY SWORM 
COWELL THE Teeth Mie WHOLE TRUE 
esp NOTHING GUT THE TRUTH, IN ae 
Sete [Hh RAE IN TERROGAM@Le 
iS. CROSS INTERROGATORIES Sane 
MEX ED AND THEREUPON HE MADEN» 
CO ae HOMBGOING ANS W iR Sauesee ad 
ie DEPOSITION Wir N GO iain 
i 2b ow READ TO SAID DEVON Ni yAND 
(ieee WV AS THEREUPON © yy EUEN MY 
PRES Gr SUBSCRIBED. 
HARRY TUCK SHERMAN, 


Comnnissioner. 
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IN TESTIMONY WHEREOF I HEREUNGS 
SET MY HAND AND THE SEAL OF THE S2ams 
CONSULATE GENERAL OF THE UNIDE® 
STATES OF AMERICA, THIS SIXTH DAY aie 
SEP TEV weer ie 

HARRY TUCK SHERMAa 
ANE RICAN WICE CONSUL GENER IE 
COMMISSIONER. 


Pilede spree, 1912, 
A. M. CANNON, 
Clerk U. S. District Coin 


PRY 
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DIRECT INGERKOGATORIES TORRE PRO- 
BROGMDED TO THE WITNESS: 
MEEUOWISSEN. 

1. State your name, age, residence and occupa- 
tion. 

2. How long has your occupation been as above 
stated? 

3. What experience have you had in the stowage 
OieKcssels: 

4. Are you familitr with the French Bark Babin 
Chevaye? 

5. Do you remember the loading of the said ves- 
sel prior to her voyage from Antwerp to Portland, 
which voyage began on the 16th of February, 1909? 

6. Did you have any duties in connection with the 
loading of the said vessel at that time? 

7. What were those duties? 

8. Have you prepared a sketch showing the dis- 
tribution of the cargo of the said vessel? 

9. If the witness answer the last question in the 
affirmative, then let him state when such sketch was 
prepared and from what data. 

10. If the witness has answered Interrogatory 8 
in the affirmative, then let him annex the sketch re- 
ferred to, to his deposition and mark the same Ex- 
ii A. 

11. State what portion of the cargo was loaded 
in the lower hold and the weight of each portion so 
loaded. 

12. State what portion of the cargo was loaded 
in the between decks and the weight of each portion 


so loaded. 
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13. What was done to hold the cargo in place and 
to protect it from damage because of the rolling of 
the vessel? 

14. State your opinion of the stowage of the ves- 
sel, as to whether 1f was a proper and careful cagemem 
stowage. 

15. Under what deck was the cargo stowed? 

16. Was any portion thereof stowed under the 
poop deck? 

17. If the main deck was tight and staunch could 
leakage in the poop deck have damaged the cargo of 
the Babin Chevaye on the voyage aforesaid? 

18. In the light of your experience, what 1s your 
opinion with reference to the distribution of the cargo 
of the Babin Chevaye between the lower hold and the 
between decks? 

19. Did you make any record from day to da: 
while the cargo of the Babin Chevaye was stowed pri- 
or to her voyage beginning February 16, 1909? 

20. Lf the witness answer the last question in the 
affirmative, then let him produce such record betore 
the officer taking this deposition and let him annex 
a true transcript and copy thereof to the deposinem 
and mark the same “Exhibit B.” 

21. If the witness has produced such record and 
made a copy thereof, as requested, then let him say 
in whose possession the said record has been since 
Pe puiciny 100! 

22, What was the condition of the plate iron load- 
ed on the Babin Chevaye at the time when it was re- 
ceived by the ship tor carriage? 

23. What was the condition of the weather when 
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the said iron was so received for carriage? 

24, What, if any, experience have you had as a 
sea-faring man? 

25. What work was done on the Babin Chevaye 
at Antwerp, with a view to preparing her for her voy- 
age beginning February 16, 1909? 

26. What was the condition of the main deck of 
the vessel as to being tight at the inception of said 
VOVAgE? 

27. What, if anything, was done in the way of in- 
spection and examination of the vessel with reference 
to her seaworthiness prior to the inception of the said 
MOyee © 

28. What was the condition of the vessel as to 
weather? Was she staunch, strong and seaworthy at 
the inception of said voyage? 

29. Let the witness state any circumstance which 
serves to fix in his memory the facts to which he has 
testified as above. 

30. State any other fact within your knowledge 
material to the issues involved in this case. 

[nthe District Court of the United States for the 
District of Oregon. 
oie F.C. MEYER H. ak. Mie) 
We WILSON and JOHN MeOU ee nar 
ners as MEYER, WILSON and COMPANY, 


Libellants, 

Vs. 
Pie NCH BARK “BABINVCHE VAY E,” 
Defendant, 


BURBAU UR REKRES & BAILUEPRGEAU, 
Claimant. 
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CROSS INTERROGATORIES TO BE gies 
POUNDE DROS rn E lI MESS 2 
MEEUWISSEN. 

l. If you annex a stowage plan to your deposi- 
tion, state when you imade such stowage plan. 

Z. tate trom what data or information you image 
the stowage plan or whether you made it from mem- 
ory. 

3, If you state you made the stowage plan thom 
data, attach the original data to your deposition. 

4, State whether the information on which you 
base your knowledge of the stowage of the cargo of 
the Babin Chevaye is your own personal knowledge. 

5. State whether you were present during the en- 
tire time of the stowage of the Babin Chevaye. 

6. Ifnot present the entire time, state during what 
time you were present. 

7. State how you know the weight of the differ- 
ent portions of the cargo. 

8. State if you weighed the cargo yourself. 

9. State whether you know of your own personal 
knowledge all that was done to hold the cargo in 
place and keep it from shifting or moving. 

10. If you so know, then state particularly what 
was done, giving the dimensions of shifting boards, 
if any were used, braces, blocks and chocks. 

li. Give the full details of everything that was 
done as to strength and dimensions of material aad 
how fastened. 

12. Question 14 is objected to as incompetent, ir- 
relevant and immaterial. 
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13. Are you interested in the Babin Chevaye, di- 
rectly or indirectly? 

Pee re you in the employ, directly of imdimecthy, 
of the owners of the Babin Chevaye? 

ee Dos oimedircetly Or iidirectly, cet any, harmon 
your pay or wages or yearly income from the owners 
Crtne babin Chevaye ? 

16. Question 17 is objected to as calling for a con- 
clusion and incompetent. 

17. Question 18 is objected to as calling for a con- 
clusion, incompetent, irrelevant and immaterial. 

lS" If you say that the plate-iron loaded on the 
Babin Chevaye was rusty, state whether it was fresh 
water rust, or salt water rust, whether it was deep 
corrosion or only a surface powder. 

19. State what its color was. Was it light red, 
yellowish red, brick red, brown or metallic? 

20. Do you know of your own personal knowledge 
what work was done on the Babin Chevaye at Ant- 
werp with a view to preparing her for her voyage, as 
aekedsyOu in Question) 25 of tie direct interrogator. 
ies? 

21. If you know of your own personal knowledge 
state how you know it. 

22. Were you present during the entire time? 

23. State how long the weather was rainy or 
snowy when the iron was being received, if it was 
rainy or snowy. 

24. Question 26 is objected to on the ground that 
it is a conclusion, incompetent, irrelevant and imma- 


terial. 
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25. If you state in your testimony that anything 
was done to any deck of the vessel, state what was 
done and what deck, and state on what portion of 
what deck the work was done. 

26. If you say any caulking was done on the main 
deck state how much of the main deck and what part 
Ont 

27. How many men were emploved on the caulk- 
ing and for how long a time? 

28. Did you try the seams on the main deck your- 
self? 

29. State how you tried them—with what instru- 
ment and by what method—and whether you went 
leo ver the deci: 

30. ‘Question 28 is objected to as a conclusion, in- 
competent, irrelevant and immiaterial. 

31. Do you know how much time was expended, 
if any, in re-caulking the main deck of the Babin 
Chevaye preparatory to this voyage? 

32. Do vou know how many men were employed? 

33. Do you know how long a time they were em- 
plosced¢ 

34. Do you know how much material was used? 

35. Will you procure, if it has not already been 
attended to, from the owners of the Babin Chevaye, 
or their agents, the itemized statement and bills for 
material and labor expended in re-caulking the main 
deck of the Babin Chevaye preparatory to this voy- 
Agee 

36. Were the decks of the Babin Chevaye com- 
pletely overhauled and re-caulked preparatory to this 


vovage? 
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37. Do you know or can you produce any record 
showing when the Babin Chevaye was last completely 
overhauled and her maim deck entirely re-caulked 
prior to this voyage commencing February, 1909? 

In the District Court of the United States for the 
Dystrict of Oregon. 
bere Ghll C MEYER, Hor. h. MEYER, JRO: 
Me WILSO@NeindWOEN MM. OUAILE, parte 
Hetodsmnrs von v) We sO Nandi COM PAN Y. 
Libellants, 
VS. 
eee i BABIN CEE VAN i,” 
Derendant, 
DUKE AG PREPRESS Gp NEE RG wwe 
Cleviinaana te 

DEPOSTMO NS Or SV iS Ss eee OC IRIC HD) 
SWORN AND EXAMINED Vib wot TE OF 
SHE TEMBER, A. DONE tO ew ban TNE 
Pie NDRED AND EEEV EN AT tee AMERIE 
Gey CONSULDET TE GENERAIVAT AN DWERE 
Pecclliiy UNDERVANDS BY VIRVUL Olas 
COsmIISsiON ISSURED OUT OF Titik abi 
MIMemCOURT OF THE UNITED STATES wok 
(Pe iIstRICT OF OREGON, IN ASCE Ray a 
@voe THEREIN’ DEPENDING ANDext 1s- 
SU beiWEREN GEORGE Wy Cai enh. L. 
ieee R  |R., |. W. WILSON ANDTOAN M. 
OW Tere PARINERS AS  MEvVEi WILSON 
ANRC OPANY, LISEREEAMIS AND THE 
Piva bel CikYy Avi, Seb E rE NDANT, 
AN DeBUREAU URE RES e.  BAILLERGEAU, 
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CLAIMANT, Ager OW=>: 

EUGENE FRANCOIS MEEUWISSEN, 7igee 
30 YEARS AND UPWARDS, RESIDING 
ANTWERP, BELGIUM, BEING DULY Aaiiie 
PUBLICLY SvORN PURSUANT TO THRSRie 
RECTIONS HERETO ANNEXED, AND EX@ae 
INED ON THE PART OF THE DEFENDERS 
AND CLAIMANT, BOTH DEPOSE ANDES ss 
AS HOMEOWS: 

FIRS@ PO THE FIRST INTERROGA I @iae 
plies lel ial: 

EUGENE FRANCOIS MEEUWISSEN) 3037ae 
oi age, Antwerp 22, Groote Pieter Pot street. (Ciigake 
ei 

HARRY TUCK SHERMATS 
Commissioner. 
SECOND—TO THE SECOND INTERROG2AS 

SOURSY (sh Srey aisle 

Since myewoth year. 

THIKD—fOG THRE THIRD INTERROGATOR: 

Hiss 

About none. 

FOURTH—TO THE FOURTH INTERROGA- 
eM Jollee SU lel: 

Yes, having worked on board as a tallyman for 
about 20 days. 

FIFTH—TO THE FIFTH INTERROGATOR® 

Fie SAH : 

Ves. 

SIXTH—TO PFHE SIXTH INTERROGATORY 
mE SAH : 

Nes 
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SEVENTH—TO THE SEVENTH INTERROGA- 
TORS ti Sele el 
Tallying in, noting condition—see where the goods 
were stowed, to make up stowage plan. 
EIGHTH—TO THE EIGHTH INTERROGA- 
MORY THE SAITH: 
ge: 
NINTH—TO THE NINTH INTERROGATORY 
Ue, SvAeal 
The definite stowage plan, which was handed to 
Mate and to the stevedore was drawn up on the [5th 
February; | was making it up since the 9th. 
Data: All the notes taken by myself. 
TENTH—TO THE TENTH INTERROGATORY 
JS sya ial: 
Copy of stowage plan herewith. Marked Exhibit 
NG 
City ENTH—_TO THE BELEVENDE INDE 
roc DORY Pip socusiie 
About 2030 tons were loaded in the lower hold. 
For details see plan. 
iy Pee ri—ltO THe PWEErilt INIERROG 
PeROR WHE SAME 
960,590 Kos loaded in the tween decks. For de- 
HARRY TUCK SHERRI 
Commissioner. 
tails see plan. 
trina fO THE THIRTEEN  IN- 
TERROGATORY Hit SATE: 
I do not know. 
BO io oO Rit @WRiiteN Er IN- 
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I have not enough experience to ansmer. 
FIFTEENTH—T0O THE FIFTEENTH INGE 

ROGAV OR ae or ITT: 

As per stowage plan. 

SIXTEENTH—TO THE SIXTEENTH IN@aaee 

ROGAWOR EE SAITH: 

No. 

SEVENTEENTH—TO THE SEVENTEEN MS 

Dee IWOGATORY HE SAITH: 

I. do not know. 

EIGHTEENTH—TO THE EIGHTEENTH Ws 

PiehROGA ORME SALUTE: 

1 do not know. I have not sufficient experemm. 
to offer any technical opinion. 

NINETEENTH—TO THE NINETEENTH TR 

Met OGrlORY HE SATE: 

Yes, day by day. 

TWENTIETH —TO THE TWENTIETH ON® 
ery oe TORY HE SAITH, 

See tally book herewith. (Marked Exhibit B.) 
TWENTY-FIRST—TO THE TWENTY-PIRG@ 

IDS IRIN OIG A IOI W Tete esr Male 

This record has been in my possession all the time 
since February, 1909. 

TMVENTX-SECOMD=10 THE TWENTY-sre 

OND IN TERR OGAW OR VOGLE SA Til: 

The plates arrived in open waggons, without being 
covered. They were more or less rusty, it was im 
Winter time and it was snowing. 
TWENTY-THIRD—TO THE TWENTY-THIKD 

INTERROGATORY HE Samir. 
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Waryine. cold, snow and dry 
PARRY TUCK Siig 
Commissioner. 
TWENTY-FOURTH—TO THE TWENTY- 

Pei Tre ERROGATORY HE SAME 

None. 

DWENTY-FPIFTEH—TO THE TWENTY-FIFTH 

PRE ICOGA TORY ik SA El: 

[ had nothing to do with these matters and they 
are not within my knowledge. 
EES Set iT Wiis 1 WENT y-SrCrr 

PER ROGATORY HE SAITH: 

I had nothing to do with these matters and they 
are not within my knowledge. 
TWENTY-SEVENTH — TO THE TWENTY- 

SEVEN Pei NER ROG A VOY nites wid - 

I had nothing to do with these matters and they 
are not within my knowledge. 

PWENTY-EIGHTH — TO THE TWENTY- 

PGi INTEREOGGATLORN HE Si. 

i had nothing to do with these matters and they 
are not within my knowledge. . 
TWENTY-NINTH—TO THE TWENTY-NINTH 

Poa ROGA I ORM aie SA. 

By my presence all the time of the loading. My 
tallies. 

Pape tik lrH—bO THE THIRTIEVH INTER- 
met weORY HE SAITH: 

I have nothing more to say. 

CROSS IN IVEKROGAQORIES. 
Po OTE PRS) eOss-INTERROGA- 
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I annex copy of the stowage plan, which was made 
up by me during the time I was checking the cargo 
per this vessel. 

SECOND—TO THE SECOND CROSS-INTER= 

ROGATORS he svi lH: 

From daily tallies, not from memory. 
THIRD—TO THE THIRD CROSS-INTERRGSS 

iOtewerE SATTH: 

I have given true copy of Original, which I keep 
in my possession. I have made the stowage plan 
from the notes in my book of which I handed ina 

HARRY TUCK SHER WSS 
Commissioner. 
copy marked (Exhibit B.) 
FOURTH—TO THE FOURTH CROSS- INGER 

Nog. | OR WE SA i: 

Mes: 

PIFTR—TO THE FIFTH CROSS INTERRO@@za 

APOURS © Isl 7S72 0M s le 

Pull tieseinie: 

SIXTH=VO URE SIXTH CROSSAN TER 

ATOR ils Ss bel : 

SEVENTH—TO THE SEVENTH CROSSAN 

TER ROGA LORS lisesi: 

I have taken the weights mentioned on the Ship- 
pie Permits. 

EIGHTH—TO THE BIGHTH CROSS-INRi 

ROGA TORY Ein saute 

IN. 
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NINTH—TO THE NINTH CROSS-INTERROG- 
OOo eta SAT bis 
I had nothing to do with these matters and can- 
not reply. 
Tew H—TOTHE TENTH CROSS-INTERROG- 
avo R WHE SAI. 
I had nothing to do with these matters and cannot 
reply. 
Pei ew ito ThE RLEVENTH CROSS-IN- 
Pa OVOGCe TORY ti SA irl: 
I had nothing to do with these matters and cannot 
reply. 
Tweet THe PWELPTHCROSS-IN- 
TE eR Otek TORY ie Sol hae 
I had nothing to do with these matters and cannot 
ION. 
THIRTEENTH —TO THE THiRTEENTE 
CROSS INTE RROGAT ORV Sir: 
Have no interest—was simply employee. 
HOw EEN T_T Oe tiie POUR TEEN Ita 
Cross INTERROGAVORY Hm SAITH: 
No. 


HARRY PUG SHERI 
Commissioner. 
POwo eii— TO Tb PLP LEN Pee R@os- 
iPalaRROGATORY HE SAID: 


No. 
Seelaan—!O THE SIXTEENDT Eee ROSS-IN- 


Ta eVwOGAIOKY EE sA Tir: 


SEVENTEENTH —TO THE SEVENTEENTH 
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EIGHTEENTH —1TO THE EIGHTERR 
CROSS- NOERROGATORY HE SATMPEE 
In my opinion, the rust was caused by snow, not 

deep corrosion. 

NINETEENTH — TO THE NINETEEN 
Cross eRROGATORY Hm Saline 
Caniotrentember, 

TWENTIETH—TO THE TWENTIETH CROSS- 
DaA@OGATORY HE Satie. 

I have no knowledge. 

TWENTY-FIRST—TO THE TWENTY-FIRS]Y 
GROss-INTERROGATORY WE Saas 
I have no knowledge. 

TWENTY-SECOND—TO THE TWENTY-SEC- 
OND CROSS INTERROGATORY HE SAGs 
Wes: 

TWENITY-THIRD—TO THE TWENTY-THina 
CROeso I TERROGATORY Hee Sali 
Open trucks, covered with snow. 

TWENTY-FOURTH — TO THE TWENTY- 
FOURTH €ROSS-INTERROGATORY “3a 
eelMel: 

TWENTY-FIPFTH—VO THE TWENTY-FIBUE 
CROSS-ING ERROGAWO@R Y HE SAM EH: 

I have no knowledge on any of these matters. 

TWENTY-SIXTH—_TOMME TWENT Yes 
CROSS-INTERROGATORY HE SAITH: 

I have no knowledge on any of these matters. 
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TWENTY-SEVENTH — TO THE TWENTY- 
Sy ieee Et CK OSS-INTERROGAL OI aise 
HARRY DUC. SHRINES 6 
Commissioner. 
oe TH; 
I have no knowledge on any of these matters. 
TWENTY-EIGHTH —TO THE TWENTY- 
PIGhIGh “CROSSINTERR@®GATORY “Elm 
SilINels 
I have no knowledge on any of these matters. 
TWEN PY-NINTH—TO THE TWENTY-NINTH 
CwOss- IN TERROGAMOR YE aes isi. 
I have no knowledge on any of these matters. 
US VORINUS sO Wise, Wise iel Ci ss= 
INTERROGA TORY HES iit: 
I have no knowledge on any of these matters. 
DAIRY FIRS! — TO THE TRIO YoFIRST 
GROSS INT ERROGATORY HE Saini: 
I have no knowledge on any of these matters. 
ii SECOND TO THE Tintin? Y-siCc 
CUDse ROSS-INTERROGATORY HE Sal iar 
I have no knowledge on any of these matters. 
Coit IRD— Oe thi THinty ie 
Cr®>- INT ERROGAVORY HE sin 
I have no knowledge on any of these matters. 
Pike tverOURTH — TO The eee T y- 
nih: CROSS-INTERROGATORY HE 
S21 ite: : 
I have no knowledge on any of these matters. 
tet ii pO “Riri ebEik DY-FPIFTH 
CROSS UU ERROGAM OR Ve SAITH: 
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I have no knowledge on any of these matters. 
“THIRTY-SIXTH—TO THE THIRTY-sieaie@ 

CROSS" MER ROG TORY HE SAITER 

I have no knowledge on any of these matters. 
THIRTY-SEVRBNTH—TO THE THIRT Wak 

ENTE CROsSteTERROGATORY lee, 

Side: 

I have no knowledge on any of these matters. 

BUGENE FRANCOIS MEBEUWISSE 
HARRY TUG SHE wir 
Commissioner. 

KINGDOM OF BELGIUM, 
POC OF ANT WERE, 
AMERICAN CONSULATE GENERAL—ss. 

mets IS TO CERTIFY THAT “nas 
TUCK SHERMAN, VICE CONSUL GISNER7 2 
OF PHE UNITED STATES OF AMERICA 
THe CIlY OF ANTWERP, KINGDOM OF ii 
GIGMSByY VIRTUE OF THE  FOREGORYTS 
COMMISSION TO ME DIRECTED, CAUSE 
THE ABOWE NAMED EUGENE FRANCO 
VEBUWISSHAERAPPEARING FOR THE bis 
FENDANT THEREIN MENTIONED, TO COMRs 
BFORE Sib TIN (ite UNITED STATES Ce 
SULATE GENERAMUINSSAID PROVINCH Ol 
JOIWERP, “ONS dE SIX TE DAY OF (sink 
TEMBER, A. DD. 192 ep WHAT Tile FORE 
GOING DEPOSITION SUBSCRIBED BY 273mm 
DEPGNENT WAS TAREAW BEFORE Mii a 
TRE UNITED STATES CONSULATE GEM 
ALS TNSSAID PROVINCE @F ANTW ERE ams 
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THE DATE LAST NAMED, BETWEEN THE 
POWs OF “VEN O'CLOCK A. MUANDEir< 
OrCrOC! PeMRON SAID DAY, ANDi 
SAMIE WAS BY ME REDUCED TO WRITING. 
fa bE POR: PROCEEDING TO Tilt whee 
AMINATION THE SAID DEPONENT WAS BY 
Weve VORN PO TELE THE TRUE 
ie VOLE TRUTH. AND NOTHING BUG 
pee RUT IN ANSWER TO THE SEVERAL 
PI ERROGAVORIES “AND CROSS-INTER- 
ROGATORIES ANNEXED, AND THEREUPON 
HE MADE AND GAVE THE FOREGOING AN- 
SVERS THAT THE SAID DEPOSITION 
WHEN COMPLETED WAS BY ME READ TO 
Sap DEPONENT, AND THE SAME WAS 
Tew RON BY HIMIN MY PRESENCE SUB 
DID 

IN TESTIMONY WHEREOF I HEREUNTO 
Sei MY HAND 2a tit SPAL OF SAID COR 
Spey) HE GENERAWOR PAE UNITED STAQEs 
OEE RICA, Mitis Skvth DAY OF Sonr 

CEMBER, 1911, 

HARRY TUCK SHERMAN, 
AMERICAN VICE CONSUL GENERAL, 
COMMISSIONER. 
lege pr. 9, 192. 
A. M. CANNON, 

Clerk U. S. District Court. 
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[Exhibit B.] 
GOMINIiSS EN a Co: 
Stevedores & Checkweighers. 
3 mis Barque BABIN CHEVAYE. 
Merk Capt. Lebeaupin. 
amity Poriand «©. 
Onivanoer Weverset. 
mien, Ue 2 1909. 
BUGCENE FRANCOIS MEEUWISSEN, 
JAUAIREC  TNUNCI Sa ORI ING, 


Commissioner. 
3 mls Barque BABIN CHEVAYE. 


16 Fevrier, 1909. 
Chargement Cale et Entrepont. 


Cale: 
Poids. Date 
Marchandises. dembarquement. 

A0Ohartes, Per, + 2a = 34,909 5 Janiver, 1909 
EOlsparres, her, (Qe... 24,290 
22053 parres, Fer. 10222. 80,240 
eaboures, Fer. ..463..205-. 23,897 oa 
Soemnantes, Mer. 5 2c. 50,630 6 a 
Sembamreae ber. 4 2.21... c2.cccc-c-: 13,406 i 

Ole poutes, Per, 10.222... 46,830 7 = 
Ooomnamnes EL. 5 2..2......-c0cess--- 25,395 3 
eomianness er. 5... s.ccteccecsncece 2215 a 

SOO Mn@ene se TCT. cseceeieeceercescece 25,330 i 

450 barres Cornieres ............ 36,170 ig 

Ce Wamiesme@arnitercs: 2.0... 24,905 8 i 

AOS) ipaienes,, 1eim, IO) yee 56,223 a 


2500 barres, Fer. 10 2...-2. 24,870 9 


teen Seoays we 


= ZBL, 
@ Lewd 16 Tak g4p 


900 fa Lf cx sew enebet gers 499z, PAP, \ lab iene 2p 
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[Exhibit B. | 
CORMEILSEN=®& Co. 
Stevedores & Checkweighers. 
ennisebarque BABIN CHEVAYE. 
Merk Capt. Lebeaupin. 
Partij Portland, O. 
Ontvanger Deverset. 
Antwerp, 16 2 1909. 
EUGENE FRANCOIS MEEUWISSEN, 
HARRY DUC @SHERMAN, 


Commissioner. 


3 mls Barque BABIN CHEVAYE. 
16 Fevrier, 1909. 
Chargement Cale et Entrepont. 


Cale. 
Poids: Date 
Marchandises. d’embarquement. 

Zoobarres, Per. 4 ..a222e---:-- 34,909 5 Janiver, 1909 
Olmparres, Per. 103m... 24,290 
pees arres, Per. 10m 2 80,240 Be 
EAMiinattes,, CY. <a.teseee=- oer 23,897 fe 

Or ib amnes, Ct. D cceeceeeencee--s FOESO © ie 
omipamies wer. 4 .24..-2--2.2-------- 13,406 a 
Oieinoes, Per. 10 4...2.-..-..--- 46,830 7 = 

DDS |pehe tec. tse er eee 25,395 = 

25 Dares) |G see 2285 = 

OU min@ubesn ECL. 2.2t-c-22.------c2e2 25,530 i 
ATOmbathess COCMIeres ..<2c:.-— 36,170 . 

OF bareecs Commeres -.....2= 24,905 8 Ps 

AO) panes, IP Gir. WO) a yaeeneeeseene 56,223 a 


2500rbarres, ker. 10 =... 24,870 9 us 
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Fonte Orimes); === 350,000 26-27 * 
Fonte Clevelavigdieeeeee =... 90,000 29 : 
GOkeS i525. es ce 75, 000822 a 
Cokes 2. ese 5... 551000) 29 ‘ 
(NSS ices 90,000 30 ‘ 
GON GES eccwintins 45,000 2 Fevrier, 
CORES uo eee 97,500 3 ra 
(CORCS con 45,000 4 % 
GO CS le 92,500 5 a 

1,429,910 

Calle Suite. 

Marchandises. Poids. Dates 
Rep Onteeees 1,429,910 Ko. 

BOC Pareis Cement ..........2:...-.. 101,160 Ko | Fev. 1909 
WOSO bamets Cement ................ 194400 “2 “ 
Socnocmels © CiIeNt ....2-:-..522005-2 154,440 “3 %* 
CORCS kee 30,000 “4 “ 
(COR 2224 7 OU 5 
CORGS os 15,000 omen 
COLES Goi 30,000 “10 “ 


2,029,910 Kos Totale 
Fond du navire 

LE MAROUH Gin 

E. MEE UWTSsSEN: 


Entrepont. 
Marchandises. Poids. Date, 
475 caisses Lau Minerale 35,000! Il Janviens 1902 
AQ ers latS. ....1.cce eee Zee) 20 i 


ie ercgplate 4 BAD) 
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WS) [Sau aeS jie eS) ee 
SION De CS py) En ener 
S(O. De a ean bal Enea cee 
OS) Dect) cc 
PROMI MipecG: PIA bS tse eee 
S0Oreaises Wisliky (2:02... 
O2ecolis Waiibre 2222 :....- 
Dee DMRS OCS oosseccccecee te 
Om eUOIIS IV ELSES 25.) cece see ceres 
sUlcoises Hameviinerale 2... 
Peolis Wan ie! ee dec ee 
SiO) SEIS ia Ts eae ee 
iZeybarels Weietian red 2s 
[sCtsacs cramende Chanvie. 
oUpbarels @©cic es oe eens 
NOOR sacs Orato w eee 
OO barels cinieint 2 eee 
PoUebarels cient ee 
940 barels ciment -.....-.......-.---: 


ome Cleveland 2.22.22. 
LE MARQUEUR, 
EO MEEUWISSEN. 


Pikeed INTERROGATO 
PeilN DE © EB. 


5,650 25 “ 
8,675 z 
24,320 c 
31,499 26 ‘ 
24,955 28 z 
6,253 30 “ 


14,000 ee 
20,281 4 Fevrier 
bo 3 
Sel) : 
1,050 = 
5,000 a 
AQ GSO 3 ‘a 
15,300 me 


19,000 10 
ie COONS a 
163,800 
106,200 14 a 
169,200' 15 
710,320) 

210,000 28 Janvier 


—_ —_——— 


960,590 Totale entrepont 


RIES TO BE PRO- 
GARNUCG EO 


imeyctate yout name, ace, residemce amd yoccupa- 


tion. 


2. What relation did you sustain to the Bureau 


Veritas in February, 1909? 


3. What is the Bureau Veritas. 
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4. Are you familiar with the French Bark Babin 
Ghevayec 

5. Did you make any examination of the aim 
Chevaye immediately prior to her voyage from Ant- 
werp to Portland, which voyage began on themiGus 
of February, 1909? 

6. If the witness answer the last question in the 
affirmative, then let him state fully and in detail the 
character of the examination made by him. 

7. What was the purpose of this examination? 

8. What did you find the condition of the vessel to 
be? 

9. Were the decks tight? 

10. What was the condition of the rivets and 
stanchions? 

11. What was the general condition of the ship 
as to being staunch and seaworthy or the reverse? 

12. What had been done at Antwerp with a view 
to preparing the vessel for this voyage? 

13. What experience have you had as a seafaring 
Mane otatedimily, 

l4. Witat experience have you had@im the exam 
ination and survey of sailing vessels? State fully. 

15. What expericice have you had in the stowage 
of cargoes on vessels and in examining and reporting 
on such stowage? 

16. What in your judgment is a proper distribu- 
tion of the cargo of the Babin Chevaye as between the 
lower hold and the between decks? 

17>) What, 1f any, would§ie the eftect of arden 
ure to the extent of fity or one Igindred tons from the 
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rule as outlined by you tn answer to the last inter- 
rogatory ? 

ioe Isvtitere any difference in the rule covemine 
distribution of cargo between French sailing vessels 
and British sailing vessels, and if so, what is the oc- 
erie ior stich difterence? 

19. Is the rule governing distribution of cargo as 
between the hold and the between decks a rigid and 
inflexible rule, or does it vary with different vessels 
and with ihe charter of the cargo? State fully. 

20. Under what deck was the cargo of the Babin 
Chevaye stowed? 

21. Was any of the cargo stowed under the poop 
deck? 

22. Was it possible for leakage in the poop deck 
to damage the cargo of the Babin Chevaye if the ves- 
sel remained in other respects tight, staunch and sea- 
worthy. 

23. State any other fact within your knowledge 
material to the issues involved in this case. 


Iietive District Court of the Uwited States for sie 
District of Oregon. 
GEORGIOS GMS VI see WEI IK. |. 
We WiILSONmnd JON M-OUAIP BS prat- 
mers as NEVER, WILSON and COMEAINY, 


Libellants, 

VS. 
TERE Neh BARK “BABIN GhiEYy AY i,” 
Defendant, 


BUREAU FRERES & BAILLERGEAU, 
Claimant. 
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CROSS INTERROGATORIES TO Bi iis. 
POUNDED YO THE WITNESS ie 
GARNUCHOT. 

1. State how long a time your examination of the 
Babin Chevaye occupied. 

2. At whose request did you examine her? 

3. For what purpose did you examine her? 

4, Was it to give her a rating in Bureau Veritas 
for marine insurance? 

5. State what decks you particularly examined 
and state the method of your examination. 

6. Who was with you when you examined the 
decks? 

7. How long a time were you engaged in examin- 
ime tie decks > 

8. Did you examine the seams of the main deck? 

9. If you did, state if you examined all of them 
thiouelmiuie teneth of the ship: 

10. Ji you did not do so, then state exactly what 
you didide. 

11. How did you examine the rivets and stanch- 
ions and what rivets and stanchions did you exam- 
lines 

12. Did you examine the rivets of the hull plate? 

13. If ¥ou state you did, state whether you exame 
ined them from the outside as well as the inside. 

14. Were the rivets and stanchion joints covered 
Wore sats 3 

15. Question 8 is objected to as calling for a con- 
clusion. Witness should state the facts. 

16. ‘Question 10—same objection. 
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17. Question 11—same objection. 

18. If im answer to question 12 you state some- 
thing had been done at Antwerp with a view to pre- 
paring the vessel for its voyage, state whether you 
know what had been done of your own _ personal 
knowledge. 

19. Were you present when it was done? 

20. Who ordered it done? 

2 State particularly in detail exactly what was 
done in which part of the ship. 

Zee ey Olestate tliat thermal adccke was caniked, 
state how many men were employed in caulking. 

23. State how long a time these men were em- 
ployed in re-caulking the deck. 

24. Do you know when the main deck of the Ba- 
bin Chevaye was wholly re-caulked prior to February 
SOI 

25. Iiso, state when it was. 

eo) ilave you aineemccoidnoaneiny Tecord O1atmne 
Bureau Veritas, showing the last time the Babin 
Chevaye was completely overhauled and her decks 
completely re-caulked prior to February, 1909? 

27. If so, read the record into your deposition as 
a part of your answer. 

28. If you state that any re-caulking of the main 
deck of the Babin Chevaye was done preparatory to 
this voyage (February, 1909), state whether it was an 
entire re-caulking of the whole deck. 

29. Have you in your possession, or can you get 
from the owners or agents of the Babin Chevaye, the 
bills for any work done on the Babin Chevaye, pre- 
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paratory to this voyage, commencing Pebitjme 
1909, and especially any Wills for material and@lamenm 
for the re-caulking of the main deck? 

30. Question 16 is objected to as incompetent, ir- 
relevant aid aimmiaeental. 

31. Have you ever sailed on the Babin Chevayer 

32. What experience have you had as to the stom 
age of her cargoes since her construction ? 

33. What experience have you as to the Stemmae 
oi her cargoes and their delivery m the past six years: 

34) «On what do you base your judgment as tomeae 
proper distribution of cargo in the Babin Chevave? 

35. Would it make any difference in distribution 
as to whether the cargo was a solid cargo or one com- 
modity or a general or mixed cargo? 

36. Would it make any difference in distribution 
whether the cargo was pig iron or steel rails or cot- 
ton prints? 

37. li fou state in answer to Question 18 (hag 
there is a difference in the rule governing distribution 
of cargo between French sailing vessels and Britt 
sailing wessels, state what the French rule is, Dien 
Stateavlat the English rule is. 

38. State welaether tliey aré exact rulesion witeuien 
differences are made in particular ships and particular 
Carcoesk 

39. li vou state there are dificremees, staveniname 
the various differences are adjusted to the rule. 

40. How do you know where the cargo of the 
Babin Chewaye was stowed jor this voyage? 

41. Were you present all tiggaime of the stows. 
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42, Question 22 is objected to as calling for a con- 
clusion. 

43. If you state that no leakage through the poop 
deck could reach the cargo of the Babin Chevaye state 
why not. Give your reasons fully. 

44. Have you any interest in the Babin Chevaye? 

45. Have you any interest with the owners in any 
Guneires pect © 

46. Do you derive any fees, commissions or any 
part of your wages or income from the owners of the 
Babin Chevaye? 

47. Who was with you when you examined the 
Bain Chevaye: 

48. State everybody that was with you and 
whether they were with you all the time. 

49. If not state for how long a time you were ac- 


companied by anyone and by whom. 


In the District Court of the United States for the 
District of Oregon. 

MeeorGe H.C MEYER FL. By MEYERZIRea 
W. WILSONMndwiG@iN MO OUAILE pam 
ners as MEYER, WILSON and COMPANY, 

Libellants, 
Vs. 

iobAkh BABIN CHEVAYE,: 

Defendant, 

BUREN PRERES & BAILLERGBAW, 

Clatnrant. 
DEPOcMNGN "OF \ViINESsseRODUCED, 
SWORN SND BXAMINED DintipesixTEENTH 
DAY OF SEPPEMBER A. DONE THOUSAND 
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NINE HUNDRED AND ELEVEN AT ae 
AMERICAN CONSULATE GENERAL AT ANT 
WERP, BELGIUM, UNDER AND BY VIER 
OF A COMMISSION ISSUED OUT OF THEI. 
TRICT COURT OF THE UNITED Ste 
FOR THE DISTRICT OF OREGONSIN A Giee 
TAIN CAUSE THEREIN DEPENDING AND ss 
ISSUE BETWEEN®GEORGE H. Co MEY ERBEE 
L, E. MEYVER, JR., J]. W. WILSON AND (Gis 
NM OWAILE, PARTNERS AS MEYER, WIES@s 
AND COMPANY, LIBELLANT AND” Eee 
BARK “BABIN CHEVAYE,” DEFEND 
AND BUREAU & BAILLERGEAU, CLATM Aisi 
Por OLLOWS: 

EMILE GARNUCHOT AGED 38% YEARSa 
SIDING AT ANTWERP, BELGIUM, BENG 
DUL® AND PUBLICLY SWORN! PURSUE 
TO THE DIRECTIONS HERETO ANNE MEE 
AND EXAMINED ON'THE PART OF THe 
FENDANT AND CLAIMANT, DOTH DEPOSE 
ARN os) FOLLOWS: 

FIRST—TO THE FIRST INTERROGATORS 

HE Sayan 

Emile Garnuchot, 3814 years of age, Antwerp, In- 
spector the Bureau Weritas. 

SECOND—TO THE SECOND INTERKOGS 

POR EBS ee 

HARRY TUCK SHERMAN: 
Commissioner. 

Ie pert of Bureau Veritas: 

THIRD—TO THE THIRDs INTERROGATORY 
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iD sya eke 

The Bureau Veritas is an International Society for 
the classification of vessels. For further particulars 
see the first pages of the Regulations which [ hand 
to you, marked Exhibit D, in which this question ts 
wholly described. 

The French Government has recognized the Bureau 
Veritas for carrying out the laws and decrees relating 
to the safety of navigation. 

One presentation ot the Certimcates of: the Bureau 
Veritas (re hull, engines and boilers) the Maritime or 
Consular Authorities deliver the permits of naviga- 
tion. French or foreign vessels classed in the Bu- 
reau Veritas and in order with this Society, are ex- 
empt in France and the Colonies, from the “sailing 
visits” instituted by the laws and decrees on the safe- 
ty of navigation. Provisions similar to those in fav- 
or of vessels classed in the Bureau Veritas exist in the 
Maritime Laws of most of the Maritime Countries. 

The French Government has entrusted the Bureau 
Veritas with drawing up ofticial Freeboard scales, 
which alone can be applied to French vessels. 
POURTH—TO THE FOURTH INTERRO@G.>- 

Ory SATE: 

I only know the “Babin Chevaye” by the examina- 
tions I made on board in January, 1909. 

Pi ti——O THE FIPTM ING BRR@GATOR Y 
lal, Suva ele 

ies: 

Soe S Lie wir aOGATORY 

Jala sve el 
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I inspected the “Babin Chevaye”™ afloat and in dry- 
dock at Antwerp, according to Art: 8 of the Rimes 
for her heavy survey (inspection of the vessel in dry- 


dock general inside examination—rigging—deck and 


caulking—winches—windless—outfit—donkey _ boil- 
PARKY TUCK SHERI 
Commissioner. 
Cie 
SEVENTH — TO THE SEVENTH INTERR@@ = 

PO Rew SATT EH: 

To ascertain the condition of the vessel for class- 
ification purposes. 

EIGHTH—TO THE EIGHTH BENTERROG 
mons HE SATE: 

Witer having ordered the hereaiter described. 
pairs, | consider that the “Babin Chevaye, ating 
time, was in good seaworthy condition. It is there- 
fore, | have “signed” the certificate of this vesselmias 
the mantenance of her class. 

NINTH—TO THE NINTH INTERROGAT OR 
js Decal inte 

Yes 
TENTH=—10O THE TENTOCINTERROGA TGtas 

ioUe, eI Jal 2 

I only found one stanchion in very bad state at the 
fore part of the tore hatch which I have ordered tome 
hemairec. 

Some rivets have been renewed in the other stan= 
chions. 

ELEMENTH—TO THE BREVENTH Iie 

ROGHRUORY HE SAITES 
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This vessel was strong and in good seaworthy con- 
dition. 
ey ELETH—TO THE TWELFTH INTERROG: 

rab@iwy HE SAITH: 

The following are the works executed at Antwerp, 
under my supervision, to put the “Babin Chevaye” 
in good condition. 

Drydocking of the vessel. Cleaning the bottom. 
Wwe coatiies of paint. Liited the rudder for exam- 
ination and overhauling the hinges, pintles, etc., of 
tiicwmmader, Chamecdstwo tivets in the back piece of 
the rudder. Overhauling the steering gear. 

The vessel having collided with the quay in ma- 
neuvering and damaged her port quarter, the tenth 
frame counting from the after bulkhead had been 
broken in three places above the waterline in the aft- 
erpeak. To repair same, we have fitted a butt-strap 
in going from the lower stringer to 5th rivet above the 
upper crack. In the holds, replaced some rivets in 
stanchions, repaired the stanchion at the fore part of 
the fore hatch, inspected the cement in bottom and 

HARRY GWiCK SHERMER? 

Commissioner. 
found same in good condition. Inspected the decks 
and their caulking, the masts and anchors, which 
were in good condition. A small repair was done to 
the stock of the starboard anchor. Vhe windlass was 
examined and repaired. Donkey boiler:—Placed 4 
vertical boiler stays of 50 millimeters—placed 2 boil- 
er stays to prevent a bulb. Tested by water the don- 
key boiler up to 11 Kg., found in order. Regulated 
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the valves under steam at 8 Kgs. Donkey engine re- 
paired, changed the pistons on the water end? Test- 
ed’ the engine atten mepainrs. 

The above details are taken from my note bool 
which I mentioned them at the time of the  sur- 
Vos 
THIRTEENTH—TO THE THIRTEENTH SS 

DEROG whORY HE SAH: 

I haye served in the French Navy, and am at pres= 
eiiteaalteneenant of the Naval Reserve: 
FOURTEENTH—TO THE FOURTEENTH IN 

DieeeOGATORY FE SAINTE. 

I have belonged for 11 years (successively as assis- 
tant surveyor, surveyor, sub-inspector, Inspector) to 
the Bureau Weritas, where our duty is to inspect = 
sels of all kinds, to superintend the repairs andiua 
building of new vessels in the shipyards. 

Our head office recruits their Surveyors aniemen 
those who have their diplomas and experience to: im 
fill these duties. 

FIFTEENTH —_TO THE FIFTEENTH INTs 

ROG we Eee SAT H: 

This question 1s absolutely distinct from the visits 
made by me om beard the “Babin Chevaye (acta 
ready described. I cannot answer. IJ must remark 
that no Surveyors Gf amy Society for the classitied 
tion of vessels have in their attributions the survey 
of the stowage of cargo in vessels. \We have not to 
control this work. 

SIATEENTH—TO THE SIXTEENTH IN@DERS 

ROG 7ORY HE SsAiv Ee 
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] have no knowledge of how the “Babin Chevaye”’ 
was loaded. 

HARRY TUCK SHERMAN, 
Commissioner. 
SUwoONITERNGE— lO THE SEVENTEEN TE 

PVEERNOGCATORY Tie SAITH: 

I have no knowledge of how the “Babin Chevaye” 
was loaded. 

EIGHTEENTH—TO THE EIGHTEENTH Ih- 

Pie wOGaA TOR vehi sei: 

I have no knowledge of how the “Babin Chevaye” 
was loaded. 

NIE ER NT =—-TO THE NINETERNITE iIN- 
eke OG, TORY Eb Si ln. 

I have no knowledge of how the “Babin Chevaye” 
was loaded. 

TWENTIETH—TO THE TWENTIETH IN- 

TIE IRINOYEIS (NOUR Se Ja 18, Saale 

I have no knowledge of how the “Babin Chevay: | 
was loaded. 

TWENTY-FIRST—TO THE TWENTY-FIRST 

PER ROGA TOR AES Ault Hl ; 

IT have no knowledge of how the “Babin Chevaye™ 
was loaded. 

TWENTY-SECOND—TO THE TWENTY-SEC- 

OmoO INTERROGATORY Ht Sagan. 

It was not possible for leakage in the poop deck to 
damage the cargo of the “Babin Chevaye”, otherwise 
not only the poop deck must have leaked (and this was 
in order as per my survey) but also the main deck 
must have leaked, which was also in order. The main 
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deck is protected by the poop deck. 
TWENTY-THIRD—TO THE TWENTY-?Eaeae 
INTERROGAW Oe s7 Il Ei: 
I have nothing to add. 


CROSS UNITE RROGATORIES 
FIRST—TO THE FIRST CROSS-INTERROGA- 

TORS iiteo eel Ta: 

After so long, and after having surveyed so many 
vessels simce January, 1909, it is difficult for meme 
reply with precision. All I can say is that the inspec- 
tion of the “Babin Chevaye™ took several days in Jan- 
uary, 1909. 

HAKRY TUCK SHER VES 
Commissioner. 
SECOND—TO THE SECOND CROSSINDiake 
ree wlORy Tk SA line 

It is customary, when a vessel must pass her sur- 
vey, that the Master or Owners advise us when she 
is empty, and at our disposal for mspection. ~ Wine 
must have been also the case for the “Babin Chieyvagem 
as tar as uecamenenme ni ber. 

THIRD—YO THE THIRD CROSS-INTERER@EGS 

ATOR ili, a: 

To pass her yearly survey according to Art: $ of 
the Rules which I have handed you. (Exhibit D.) 
FOURTH—TO THE FOURTH CROSS-INTER- 

ROGA TOR ¥ Hise 

Yes. A vessel is stated to have a certain rating in 
certain classes in the Bureau Veritas, that means to 
say that her build (hull, decks, rigging, engines, boil- 
ers, winches and windlass, out fit and all dependences) 
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complies with all the requirements of Rules in your 
possession and that since her building she has been 
subnitted to all the required surveys and that in con- 
eequcmce oi these surveys she has been fotnd or mac 
been put in good condition. For full details see the 
mlecmmiarkede Ee <iabit 19) 

Pie TH—1]O THE FIFTH CROSS-INTERROGA= 

TORSGEE SAITH: 

I made the general inspection of the decks, exam- 
ining the main deck, poop deck and fore castle deck 
by sounding the seams. 

SIXTH—TO THE SIXTH CROSS-INTERROGA- 

TOR BHE SAIVH: 


As soon as a vessel to be inspected is at our dispos- 


a 


al, we liave free access on board, (as per Rules marked 
Exhibit D), and need not to be accompanied by any 
one. 

We make our inspection at the time we think it 
best to do so, to see the condition of things or follow, 
accompanied by some one representing the Owner, or 

[t is probable that on my first visit on board I was 
the repairs ordered. 
some one belonging to the vessel, as this is customary, 
put [ do not remember who was with me for the rea- 
sons stated in reply No. 1. As inspector of the Bu- 
reau Veritas [ act alone. 

Seve NGH— TO THE SEVENTH VeRoOss-IN- 

PEMROGATORY HE sAIUE: 

HARKY TUG ese itAN, 
Commissioner. 
I did not make any note of the exact time occupied 
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in this particular work as explained in my answer 
to question No. l. 
PIGHTH—TO THe EIGHTH CROSS-IN@iaES 

ROGATOR Wiis, eit: 

WES. 

NINTH—TO THE NINTH CROSS-INTERROG- 
7D OR ¥ ies nel: 

When it is stated that a deck has been examined, 
this means that it has been inspected from fore till 
aft, to starboard and to port, in such a way as to ex= 
amine every part of the deck and completely. | iim 
is what I mean by having inspected the decks. 

This inspection of the decks on the decks was cow 
pleted by the inspection of the decks in the holds, 
where I examined the underneath to see if there were 
no leaky rivets. 

I found none and the caulking was in order. 

TER DA—TO THE TENTH CROSS-INTERKGG 

ATORY HE SAITH: 

I did examine all of the seams of the main deck as 
explained in my answer to question No. 9. 
ELEVENTH—10O THE ELEVENTH CROSs-— 

DERROGA PORTE SAITE. 

In passing through the holds I examined all the 
stanchions and examined if the top and bottom mvets 
were tight. 

TWELFTH—10 THE TWELFTH CROSS=4 

TERROGATOR WW ElEee we El 

Yes. As*customary, when a vessel is in dry dockyll 
examined the hull of a vessel underneath, and on the 
sides, I test with the hammer all rivets which do not 
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seem quite in order or doubtful, which condition can- 
not escape any one who knows what a doubtful rivet 
ice lliatis low 1 proceeded. 

PAIRTERNTIT—TO THE THIRTEENTH 

GC sSINTERROCATORY HE SAITH: 

My reply to question No. 12 applies to outside ex- 
amination. 

As to inside examination, | must remark that gen- 
erally the ceiling and lining and bulk heads hide part 
of the inside of the hull and that I can only see those 
places where the plating is bare. I examine particu- 
larly the liolds to discover leaky rivets. That 1s how I 

PARK Yd UCR SEE RAEN, 
Commissioner. 
proceeded. No regulation of any Society for the class- 
ification of vessels nor of any Maritime Country com- 
pels an owner to take down the ceiling and lining ev- 
ery year without having serious doubts as to the state 
of the rivets in the plating, which doubts would rise 
from the outward examination described in answer to 
direct interrogatory No. 12, 
POURTEENTH — TO THE FOURTEENTH 

CrO>o-INTERROGATORYWEHE SA oe 

When I examined the stanchions, | was only con- 
cerned with their good condition and that of their 
iiecosee ! paid no attention to thei beimemmore or 
lecc painted. 
ie —1O THE Fin T ERNE CROSS- 

Pai OG ATOR Y HE Sait. 


Se ae ei tO ten Siar PH CROSS- 
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SEVENTEENTH—TO THE SEVENTERNS 
CROSS-IN IT eie@ee PORN HE sri oe 
EIGHTEENTH — TO THE EIGHTEEN 
CROs] Gr RROGATORY Hi SsAl ire 
I know of my own personal knowledge what was 
done, as detailed in my answer to question No. iz 
(Direct interrogatory). 
NINETEENTH — TO THE NINETEENT@S 
GROSs-INTERROGATOR WHE Sai 
I followed the repairs and made sure that they 
were done in good condition. 
TWENTIETH—TO THE TWENTIETH CROSS 
PWR RROGATORY HE sian. 
Mew ureau Veritas. 
TWENTY-FIRST—TO THE TWEN@Y-FIRSS 
CROes MI ERROGA TORY THE Sawin 
The following are the works executed at Antwerp, 
under iny supervision, to put the “Babin Chevaye im 
good condition :-— 
Dry-docking of vessel. Cleaning the bottom. Two 
coatings of paint. Lifted the rudder for examination 
HAKeY TUCK SHERMAN 
Commissioner. 
and overhauling the hinges, pintles, &c., of the rud- 
der. Changed two rivets in the back piece of the rud- 
der. Overhauling the steering gear. 
The vessel having collided with the quay in ma- 


neuvering and damaged her gert quarter, the tenth 
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frame counting from the after bulkhead had been 
broken in three places above the waterline im the aft- 
erpetk, lo repair samc, we have fitted a butt-omap 
in going from the lower stringer to 5th rivet above 
the upper crack. In the holds, replaced some rivets 
in stanchions, repaired the stanchion at the fore part 
Sime tore Warch, inspected the cement in bottom and 
found same in good condition. Inspected the decks 
and their caulking, the masts and anchors, which 
Were in good condition. A small repair was done to 
the stock of the starboard anchor. The windlass was 
examined and repaired. Donkey boilers:—Placed 4 
vertical boiler stays of 50 millimeters—placed two 
boiler stays to prevent a bulb. Tested by water the 
donkey boiler up to 11 Kg., found in order. Regulat- 
ed the valves under steam at 8 Kgs. Donkey engine 
repaired, changed the pistons on the water end. Test- 
ed the engine after repairs. 

The above details are taken from my note book in 
which | mentioned them at the time of the survey. 
TWENTY-SECOND—TO THE TWENTY-SEC- 

Op CROSS-INT ERROGATORY His. 

Wiveinain deck was not caulked here, 
TWENTY-THIRD—TO THE TWENTY-THIRD 

GOSS INT ERROGATOR \ Ges) aie 

See my answer to direct interrogatory No. 12. 
TWEEN yY-FOURTH — TO THE ~TWENTY- 

FOURTH CROSS-INTERROGABORY HE 

SyeUl ale 

I do not know. 

OW ENE PIP reo Tae WEN TY-FPIPTH 
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I do not know. 

TWENTY-SIXTH—TO THE TWENTY SIXTH 
CROSS-(NBRROGATORY HE SATE 
According to the Register this vessel passed her 

MARKY TUCK SHERMAa@ 

Commissioner. 
complete classification visit in February, 1906, when 
she was surveyed more completely than on her annual 
survey; as to the re-caulking of the decks I do not 
know when this was done, nor do I know what repairs 
were carried out before. I have no document to this 
eicete 

TWENTY-SEVENTH — TO THE TWEENS 
SEVENTH CROSS-INTERROGA TORY eae 
Sli: 


ey 


TWENTY-EIGHTH — TO THE IWENTS 
EIGHTH CROSS-INTERROGATORY age 
Sie 
No re-catiikine in Antwerp. 

TWENTY-NINTH—TO THE TWENTY-NIN@E 
CROSS TN Pe eROGATORY HE SA ia 
This does not concern me. The surveyor has noth- 

ing to do with the amounts paid for the repairs. He 

has only to see that the work ordered is properly done. 

It would even be incorrect for a surveyor to discuss 

repairing accounts, as it might lead to suspicion of 

preference for one or the other of the repairing shops. 

THIRTIETH—TO PHE THIRITIf@1H CRO]: 
ENT ERROGATORY HiwNIT EL. 
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Tak iNcaiesh — TO TH THIRTY-iksa 
GROSS-INT ERROGATORY HE SAITH: 

No. 

THIRTY-SECOND—TO THE THIRTY-SEC- 
OMPeCROSS-INTERROGATORY HE SAITH: 
This question has no connection with my evidence. 

The Surveyors of the Bureau Veritas and of any other 

Society for classing vessels have nothing to do with 

the stowage or the superintending of same. As soon 

as the Surveyors have made sure of the seaworthi- 

ness of a vessel and of her strength, they sign the cer- 

tiicme aduhoc and do not concern themselves any. 

more with the vessel. Most of the time they do not 

even know what the cargo will consist of. I cannot, 

therefore, answere this question. 

HAKRY DUC SEs ria, 

Commissioner. 

GoIRTY-THIRD—TO THE PMHIRTy-THhikD 
CIOS SUN MDIDIRIROIG AT OUS NV Ind, SyadliDlats 
T cannot answer this question, for the reasons given 

in my reply to cross interrogatory thirty-two. 

THIRTY-FOURTH — TO THE. TE 
POeCkRTiT CROSSINTERROGA TOR eee 
Sela ; 

IT cannot answer this question. 

atk yssIFTH— TO THE THIRD ehiri 
Orso NTERROGA TORY Hisar 
I cannot answer this question. 

iikiyestx llHi—rO LAE Moe y-SIXTH 
ClOss- INTERROGATORY FB SAITH: 

I cannot answer this question. 


316 Meyer vs. 


THIRTY-SEVENTH—TO THE THIRT Waa 
ENTE CROSSINTERROGATOR Malis. 
Salidilel: 

I cannot answer this question. 

THIRTY-EIGH Tit — TO Isis THIRGsS 
EIGHTH  CROSS-INTERROGATORY (ee 
SyAUILGL 3 
IT cannot answer this question. 

THIRTY-NINTH—TO THE THIRTY-Nigaee 
GROs It T EBRROGATORY HE SAILS 
I cannot answer this question. 

FORTIETH—TO THE FORTIETH CROSS ie 
ewe OGe TORS Fe SA ie 
I cannot answer this question. 

FORTY-FIRST — TO THE FORTY-FIRES 
CO sS IME RROGA LORiwE So airie 
I cannot answer this question. 

FORTY-SECOND—TO THE FORTY-SECOND 
CROSS INTERROGATORY Hi Saimin 

FORTY-THIRD—TO THE FORTY-IEae 
CROSS NEE RROGATORY ME SATE 
The poop deck is over a portion of the main deck 

and the main deck being caulked and in good condi- 
tion any leakage through the poop deck could not 
have reached the cargo unless through straining of 
the main deck, that also had leaked, but as already 
stated when the vessel sailed the caulking both of the 
poop deck and of the main deck was in good and sea- 
worthy condition. 


HARRY TDWCK SHERMAN 
Commissioner. 
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FORT Y-FOURTH—T0O THE FORTY-FOURTH 
COS NEE RROGATORY HE SAI Tr 
No. 

POM yerir li — TO THE FORTY-Filpift 
GROSs DMTERROGATORY Hk SAITH; 

No: 

PORE Y-sIPrl—— TO THE FORTY-SIXTH 
COS wer RROGATORY Hr SALIH: 

No. My Paris Committee pay me a yearly salary 
for my duties of Surveyor at Antwerp. 

POM) SEVENTH = TO THE FORTY-SEV- 
Ne F CROSS-INTERRGOGATCRY lets, 
Sel Url: 

I have replied to this question. I do not remem- 

Dein 

FORT Y-EIGHTH—TO THE FORTY-EIGHTH 
GROss- MIE RROGAROK Ye sie 
My recollections of 1909 are too faint to enable me 

to reply. 

PORTYeNINTH — TO THE FORTY-NINTG 
ero) INTE RROGATORY THE Si Ti: 

I do not remember. My recollections of the year 

i re too taint to enable me to reply. 

BE. GARNUCHOT 

KINGDOM OF BELGIUM, 

PROMINCE OF ANTWERP, 

AMERICAN CONSULATE GENERAL—ss. 
owen  CERIIFY THAD Sia ARRY 

TUG SSreiRAN, VICE CONSULS GRNERAL 

OF THE UNITED STATES OF AMERICA, IN 

THE CITY OF ANTWERP, KINGDOM OF BEL- 
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GIUM, BY WIRTUE OF THE FOREG@G@in 
COMMISSION TO ME DIRECTED, CAQ@li 
THE ABOVE NAMED EMILE GARNUG@H@as 
APPEARING FOR THE DEFENDANT TEtaiaa 
IN MENTIONED, TO COME BEFORE Wiis 
THE UNITED STATES CONSULATE GENIE 
AL IN SAID PROVINCE OF ANTWERP 
THE SIXTEENTH DAY OF SEPTEMBER 
D., 1911, AND THAT THE FOREGOING DERG: 
SITION SUBSCRIBED BY SAID DEPOND RS 
WAS TAKEN BEFORE ME AT THE UNI DSS 
STATES CONSULATE GENERAL, IN S3ae 
PROVINCE OF ANTWERBP, ON THE Dae 
LAST NAMED, BETWEEN THE HOURS Gi 
TEN O'CLOCK A.M. AND SIX O'CLOCh3ER 
ON SAID DAY, AND THE SAME WAS BY ME 
REDUCED TO WRITING. THAT BER@EsS 
PROCEEDING TO THE EXAMINATION THE 
SAID DEPONENT WAS BY ME DULY SW Gia 
TO TELL THE TRUTH, THE WHOLE [RiGee 
AND MOTHING BUT THE TRUTH, INGE 
HARRY TUCK SHE RN: aS 

Commissioner. 
SWER TO THE SEVERAL INTERROGATOR. 
IES AND CROSS-INTERROGATORIES ARE 
NEXED, AND THEREUPON HE MADE AN® 
GAYE THE FOREGOING ANSWERS, Tee 
THE SAID DEPOSITION, WHEN COMEViais 
ED, WAS BY ME READ TO SAID DEPONENT, 
AND THE SAME WAS THEREUPON BY Hii 
iMeMyY PRESENCE SUBSGRIBED: 
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ee SOR WHEREOF | HEREUNTO 

SiMe een AND THE SEAL O88 SAD 

GOMSULEATE GENERAL OF THE UNIDVED 

Sih OF AMERICA, THIS SIXTEENTH 
Peo rm St PP EMBER, 191 1. 

Peo ee UC Strib kiiAln: 
pe CMe WICH CONSUL GENERAL, 
COMMISSIONER, 


AMERICAN 
CONSULAR 
] SERVICE 
FEE STAMPS 
Consular fee No. 138. 
filedepreo L912, 
A. M. CANNON, 
Clerks Ux SS) Distniee Cont 


in the District Court of the United States for the 
District of Oregon. 

Nay ER, WILSON & COMPANY, 

Libellants, 
WS) 

ier ENCH BARK BABIN CHEV AGE: 
Defendant, 

Pewee KE RES and BAILLERGEA 
Claimants. 

PN Pi SstlAtTrS OF AMERICA, 

Pew Or OREGON. 

This cause coming on for hearing this 18th day of 
October, 1909, libellant appearing by C. E. S. Wood, 
Esq. their proctor, and the defendant and claimants 
appearing by Wallace McCamant, their proctor, 
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thereupon it 1s stipulated by and between the parties 
that the testimony of F. M. Greenappin, M. A. F. 
Rehel and J. Lebeaupin, may be taken before George 
A. Brodie, a Notary Publie for Oregon, and examiner 
in chancery of District Court of the United States for 
the District of Oregon upon oral examination, and 
that said testimony shall be extended by the said 
George A. Brodie and when so extended shall be re- 
ceived as evidence in the case, the signing of the tes- 
timony being waived, but the testimony as reported 
to be subject to all objections reserved at theme 
of taking the same. It is further stipulated that J. W. 
Matthes may be sworn as interpreter, and he shall 
interpret the examination of said witnesses at this 
hearing, and libellant gives notice that he willfamagm 
is stipulated that he may, amend the libel so as to al 
lege a damage of $78 by reason of the bendinome 
certain iron rods, and also so as to allege that the 
damage to the cement and iron was occasioned, or 
may have been occasioned by snow and rain during 
the loading, or while in the custody of the ship. 

J. W. MATTEHES, is sworn as ai interpreter Nene. 
in, thereupon M. A. F. REHEL is called as a witness 
for the defendant and claimants, and having been 
duly sworn through the interpreter, testified as fol- 
lows: 

Direct Examination. 
(Questions by Mr. WALLACE McCAMANT): 
Q. State your name, age, residence and occupa- 


tion. 
A. M.A. F. Rehel; 35 yeams old; residence Dinan; 
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occupation, deep sea captain. 

QO. How long have you followed the sea as your 
occupation ? 

fee oimee 159), 

O: Lewelone haveyvou been an officer? 

Pe Pour years. 

OF te you Gualitied and licensedsas a master ot 
a Pretich vessel ? 

Pee Mes. 

©. What experience have you had with the stor- 
age of vessels, and with the distribution of the cargo 
as between the ‘tween decks and the hold? 

AS I ttave had experience, and | kmwew what is nec- 
essary, or what is asked at the examination to become 
a deep sea captain; besides that I have had the experi- 
ence of superintending loading four cargoes. 

Q. What position did you hold on the Babin 
Chevaye?r 

Peet ji ctahaic, 

‘QO. How long have you been one of the officers of 
the Babin Chevaye? 

A. Eight months. 

©. Were you present when the Babin Chevaye 
was loaded with her cargo on her voyage from Ant- 
werp to Portland, Oregon? 

A. I superintended the loading of the cargo ex- 
cept the loading of the stiffening. 

Q. Iam asking about the voyage which began on 
the 16th of February, 1909? 

A. Yes, we left Antwerp on the 16th of February, 


1909, 
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Q. Is that the voyage on which you superintend- 
ed the storage of the cargo except the stiffening? 

a WES, 

QO. State what, in your opinion, is the proper dis- 
tribution of the cargo as between the ‘tween decks 
and the holdem tie Babin Chevawe? 

A. It is my opinion that on this ship and other 
ships two thirds in the hold and one-third ‘tween 
decks. 

OQ. Of how many tons did the cargo consist Omeame 
voyage which began on the 16th of February, 1909? 

A. I cannot say exactly, but in the neighborhood 
of three thousand tons. 

Q. Of this cargo how much was in ‘tween decks? 

A. According to my records there have been in the 
neighborhood of one thousand tons. 

Q. Have you a plan of the storage with you? 

A. Yes, | have a plan that was made by meyamma 
another one by the talley clerk. 

Q. Are you prepared to say whether or not the 
plan produced by you and prepared by you is a cor- 
rect one of the storage of the cargo in the Babin 
Chevaye on the voyage which began February 16th, 
1909, at Antwerp? 

PO Mos | on srvear Oe 

Proctor for defendant and claimants offer in evi- 
dence the plan identified by the witness, and the same 
is objected to by proctor for libellants as incompetent. 
The witness may use it to refresh his memory, but 
cannot introduce it to speak for itself independent of 


his evidence. 
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We document teterred™ to 1s “receiv edieennd ialed 
marked Claimant's Exhibit A. 

Q. After the cargo was stowed in the lower hold, 
what, if anything was done to the hatches? 

A. After the loading in the hold had been finished 
the main hatch was battoned down and placed over it 
two heavy booms crosswise, and two other sticks on 
top of them, and they were nailed down with lon:: 
nails—nailed down with nails six inches long. 

oe olctemhetier or tome rcoverme over the 
lower hold and main hatch was removed at any time 
prior to the arrival of the vessel at Portland? 

A. No, this was absolutely impossible, because 
otherwise it would have been necessary to discharge 
tie entire careo in the tween decks: 

©) How many tons 0: pig inom was tlrere in the 
cargo of the vessel on this voyage? 

ee bout COOMoine:, 

Q. Of this amount how much was in the lower 
hold and how much in the ‘tween decks? 

A. In the ‘tween decks about 250 tons. 

©. Were vou present every day while the cargo 
was being loaded at Antwerp? 

A. Yes, every day, except the day that the stiff- 
ening was put on board. 

‘Q. Was there any marine surveyor employed to 
superintend the storage? 

The surveyor came on board twice a day. 
Do you remember his name? 

Baines. 

R. R. Baines? 


1 P10 > 
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ee eS, 

©. What manner of man is Mr. Baines as to his 
experience and qualifications to know whether the 
cargo was stowed properly? 

A. I think that after 25 or 30 Years’ expememe. 
that he has been in that business he ought to be able 
to know it. 

©. Has he dewoted his time. or the creater pormga 
of it to that work? 

Pome me Or these mange years, 

OQ. State whether the stowage of the cargo was 
altered or changed in any waytaiter the wessclaiam 
Antwerp and before its arrival at Portland with re: 
ference to the proportion of the cargo in the ‘tween 
decks as compared with that in the hold? 

Pe OC. 

Q. State whether any portion of the cargo was ex- 
posed to the weather at Antwerp while in custody of 
the ship and before it was loaded? 

A. The iron was exposed on the dock for a certain 
time, which I am unable to state how long, becance 
they have changed docks for loading. 

QO. What portion of the iron was so exposed to the 
aveather? 

A. The flat iron which was in the ‘tween decks. 

©. In whose custody was this iron while it was 
exposed to the weather? 

AS 1 donothnen: 

©. State whether or not the cement was exposed 
to the weather at Antwerp before loading. 

A. No. 
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O. Was any portion of the cargo exposed to the 
weather at Antwerp except the flat iron ? 

Ey. Not 

QO. Who kept the log book of the vessel during her 
voyage from Antwerp to Portland? 

oe li was kept by me a5 first officer, and by Mi, 
Collet as second mate up to May the 6th, because he 
was injured and replaced on that date, and until the 
arrival in Portland by Mr. Viaud who was promoted 
to second mate. 

Q. Refreshing your memory about the entries in 
the log book of the vessel, I wish you would describe 
the weather which the vessel encountered from and 
gitenulne Nothor Apit! 2 

a) scan state that besinnine abotiiethe oth) ot 
April, that we have constantly had bad weather, and 
beiore sthesweather on some days was better, Dire 
sea was so high and so much swell which made the 
vessel roll considerable, and if I remember right, we 
had a storm that week, particularly Wednesday and 
Thursday. 

iO State whether or nor the weatleristramredsune 
masts and rigging? 

A. Yes, the masts were strained by the heavy roll- 
ing. 

©. State whether the decks were flooded by the 
high seas, and if so, how often? 

A. During the storms it was impossible to be out 
on deck, it was too covered with water. 

QO. How long did these conditions continue after 
tie tSthrot Aprils 
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A. We had bad weather ever since the [Siimen 
April, and up to the time that we were about the level 
or about the height oi Chile. We had bad weaties 
up to the time that we were off the coast of Chiles 
degrees south latitude, though the stormy weather 
continued until we reached the 37 degree south, which 
was on the 1O@timor fine, 

QO. 1 direct your attention to the 5th of Maygiame 
vill ask vou what the weather conditions were on that 
Chagas 

A. Il was on aatch irom 8 P. M. until nidnigim 
the wind became strong during the evening and oblig- 
ed us to sail before the wind, and during the following 
day the wind was very high, there was a strong wind, 
and in the morning when I was again on watch. I left 
the watch at noon and was replaced by Afr. Collet wits 
was second mate, about half past three a treniendoms 
wave lit the vessel which had been noticed before bm 
taro mien which were on watch on the deck. Dwonumten 
at the wheel, and two other men standing next 
them for assistance, the officer of the watcly amdisees 
end boatswain were on the poop deck at that tine 
This tremendous wave landed on the poop deck and 
tore the whicel louse or"wheel cover oft and carticd 
away two men, namely, one man at the wheel on the 
port side. and one of the other men which was stand- 
ing near for assistance. The carpenter who was also 
standing near, was thrown violently against the rail, 
and he was assisted when he had already his legs ov- 
erboard. He was caught by Riou, who was the man 


who had noticed the big wave coming. 
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©. Who else were on the poop deck at the time 
this wave came? 

A. Besides those men which were lost, there was 
two men also on the poop deck, both of whom noted 
this big*Wwave coming, one called the attention of the 
other to it, so that there was in all eight men on the 
poop deck when this big wave landed on the ship. 

©. What were the names of the two men which 
were lost? 

Pee aioucn and Ler ur, 

Q. State whether any one was hurt by the wave 
in addition to the two men who were lost? 

A. Ihave not finished quite with what I was say- 
Ie. 

‘QO. Proceed. 

A. The second mate was thrown against the rail- 
ing of the poop ladder. The man who was at the wheel 
on the port side was found afterwards near the rail 
of the poop ladder with one of his legs broken. This 
same man by the name of Gallen also came on deck 
in contact with the wreck on the poop deck, and he 
suffered internal injuries on that account. 

QO. What was done with Mr. Gallen? 

A. He was immediately taken to the saloon and 
received all possible attention that could be given 
him. 

(eV liere was he leit? 

A. He remained in the saloon until the vessel 
Teqchedetlobart, 

QO. Was he left at Hobart? 

A. He was left at a hospital at Hobart. 
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Q. Continue your testimony with reference to the 
storm on the 6th of May, and the injury done toe 
arco Weamye: 

A. The carpenter had his jaw smashed, and the sec- 
ond boatswain was the only one that then remained at 
the wheel, and he called in the assistance of the twe 
men that were near the chart room on watch for as- 
sistance. They were asked to assist in clearing away 
the remnants left around the wheel because they in- 
terfered with the steering of the ship. They all re- 
mained at the wheel until they could be relieved by 
change of the crew, becatise one part of the crewussam 
the poop deck and one part of the crevw was onggne 
deck down below, so they maintained the ship on its 
course until they were relieved. 

©. State what effect this storm of the 6th of May 
had upon the vessel, or upon her cargo? 

A. The storm or wave which landed on the ship 
om this day carried away the wall of the chart teome 
and also the wall inside, and all the apartments aft 
which filled with water, and the chart room was ab- 
solutely flooded, and everything was carried away. 

Q. State whether it strained the vessel, caused it 
to leak water? 

A. The water entered through the chart room, 
and went into the saloon and the sail room, and it had 
naturally no outlet unless it got down into the ship; 
but everybody was working hard to get the water out 
of the saloon as fast as possible. 

‘OQ. What was done in the way of repairing the 


damage done on the 6th of May? 
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A. The first thing that was done was to cover up 
again the chart room by a temporary door which was 
placed there. 

©. What else was done? 

A. The wheel was working well yet, and the per- 
sons on the poop deck, as soon as the weather permit- 
ted it afterwards they have gone down in the hold 
to see what damage was done to the cargo. 

Q. What did they find on examination of the car- 
exe) 

Pee) lewas toumd that one oi the stancinens was 
broken, and this was replaced by a new one so as to 
close up the opening. 

Ore littmevtidenee min ay ecidsiune mindset there 
having been sea water in the cargo? 

A. All we could discover at that time was that the 
water had gone through the opening where the stan- 
chion had broken and had fallen down on the barrels 
of cement. 

QO. State what the weather conditions were after 
the 6th day of May until the vessel got to Hobart 
town, Tasmania? 

Ae We had at least one heavy storm once a weels 
with constantly high seas. 

Q. State how long the sea remained disturbed 
with the swell after such a storm as came once a week 
on this voyage? 

A. There are different causes by which the sea 
can remain high; sometimes _48 hours before, and 
sometimes 48 hours after a strong gale. I want to 


mention that by a strong gale, | mean a real storm. 
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©. State whether or not there was any ewes 
storm which strained the vessel as much or more than 
this storm on the 6th of May? 

A. Yes, certainly, we had stronger stormem@n 
worse storms later on. 

‘QO. How did the weather on this voyage from Ant- 
werp to Hobarttown compare with the bad weather 
that you have experienced on other voyages in your 
lO searsons@ of seaiarine lite? 

A. it isthe only voyage in my experience avihivenm 
have made where we have suffered so much as on this 
particular voyage. 

©. When the vessel reached Hobart town, what, 
lt anything was done with reference to the repaimgen 
the damage that had taken place? 

A. We first sounded the wells, and found that 
there was no particular water in the loid, and talkie 
into consideration that the ship was evidently strain - 
ed, then we have removed the different stanchions 
along the deck and on the bulwarks and examined all 
the rivets and removed all those which appeared 
doubtful as to their stability, and replaced those that 
had been removed and secured them properly with the 
necessary bolts, and afterwards the cement was re-- 
placed, and then we dried all our sails which had been 
absolutely soaked ever since the 6th of May, and then 
the entire crew was sent down below to find what, 
if any barrels or other portions of the cargo had shift- 
ed, and if necessary to secure them wluch were not 


absolutely steady. 
Q. Prior to your arrival at Hobart town had any- 
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thing been done to protect the cargo and to secure it 
from shifting during these storms? 

Pee the only time that the weather permitredel 
went down in the ‘tween decks and in the hold when 
[ found one barrel not absolutely well stowed, and I 
had it inmediately rewedged. 

QO. When the repairs at Hobart town were com- 
pleted, what was the condition of the vessel? 

A. The ship was in a good navigable condition. 

©. Was it staunch and prepared for the voyage to 
Portland? 

Ae nes: 

OF lat was the comditiomeoi ine wessell inci it 
leit niwerp ? 

A. In very good, navigable condition, staunch and 
strong. 

©. What was the weather that the vessel encoun- 
tered on her voyage from Hobart town to Portland? 

A. I mentioned before that we had stormy weath- 
eimiiil we Teac the 37m deoree south) latitude: 

‘(Oe VWhat was the eitece of the bad weather aires 
you left Hobart town on the vessel with reference to 
her straining and laboring? 

A. We suffered several stormy days after leaving 
Hobart, and during every storm the ship was badly 
strained, and particularly also on those days that the 
sea was very high when the vessel rolled. 

©. What caused the vessel to roll? 

A. The high sea and the swell rather than the wind. 

©. State whether in these storms after leaving Flo- 


bart the decks were flooded at every storm? 
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A. At every storm the decks were covered with 
AVieler. 

Q. What, if anything, was done with reference to 
the care of the cargo on ihe ,G age irom Hobart 
Portland? 

A. We decreased or moderated the canvas so as 
io decrease the effect of the strain as much as possible. 

©. Was any examination mace of the cargo Giom 
time to time between Hobart and Portland? 

A. Yes, every time that the weather would permit 
the hatches were opened so as io allow an examination 
of the hold or cargo. 

©. What was done with reference to the cargo on 
these examinations ? 

A. All we did was to watch and rewedge any of the 
cargo where necessary. 

Q. Prior to the time when the vessel reached Hobart 
town, what was done with refercree .¢ pumping out the 
hold as it filled with water from leaks ? 

A. The pumps were sounded at every quarter, and 
when any water was found we pumped until they were 


absolutely dry. 


Cross Examination. 
(Questions by Mr. C E- 5. WOOD): 
Q. How long have you been with the Eabin Che- 
vaye? 
A. !have stated before, ] have been eight months. 
©. You never were with her before? 
A. Not in particular this ship, but I have been on 


others which are exactly the same. 
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O. When you say that you think there ought to have 
been about one third of the cargo in the ‘tween decks, 
are you speaking of this particular ship, or generally? 

A. I refer to all French ships in general, built at 

Nantes, of same build, construction or capacity. 
| Oe Sie isa Darque: 

i NSS 

QO. Square rigged? 

A. Yes, what we call a three-mast bark. 

©. Now, when you said how many tons were in the 
‘tween decks, how many killos are there to a ton? 

A. A French ton is 1000 killos. 

©. When you gave the number of tons in the ‘tween 
decks, were you speaking from memory? 

A: I mentioned the amount from memory, and from 
the record which | made at the time the ship was being 
loaded. 

©. Where is that record? 

A. I have here two tallies; these two books were 
both written by the tally clerk, or were made up by the 
iwo of us jointly. 

©. The figures on the last column of the first page 
which column is headed “Poid” thatis the weight, 
is it? 

Pee ves, that is the weionht. 

©. And this little book shows the total merchandise 
with the weight which went into the ship? 

A. Yes, all the cargo on board is the total weight. 

©. Where does the loading of the ‘tween decks be- 
gin in this book? i. 

A. To show what is in the ‘tween decks vou must 
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refer to the notes behind the different items that is mark- 
ed “ “tween decks.” 
©. Point out one of those marks. 


A. (The witness points out upon the third page the 
notation ‘“Entrepont’’). 


©. Whatever is marked entrepont is between decks, 
and all the rest is in the lower hold? 

A: Yes, with the exception, perhaps, of about 50 tons 
of pig iron which was used to ballast the ship properly, 
and also to use for stiffening in certain parts of the 
hold: 

Q. Where was this 50 tons of pig iron put? 

A. About 40 tons in the hold behind the coke, and 
i0 tons to wedge the iron in the lower hold. 

©. Are these two books duplicates? 

Peweics, Onelis an exact copysor the othem 
©. How did you happen to have both copies? 


A. Because the talley clerk has given them both to 
me. 

©. Does ev one belone to the tally clen 

A. I do not know the exact reason, except in case 


I lose one [ would then have another. Besides you 
may compare the hand-writing and you can seem 
yourself that it is absolutely identical. 

(). How many of these little books were made at the 


time of the loading? 


oe 


Only these two, as far as I know. 

(2 One of these really ought to have heen left witha 
the tilly elerk, ought it not? 

A. No donbt the tally clerk has a copy fer himself: 
THe gave me this book so that in case anybody should 
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ask me where a certain portion of the cargo was I could 
refer to the number and marks: 

Q. Did you figure up from this little book the num- 
ler of tons in the ‘tween decks? 

A. There was nothing which nesessitated me to do 
so, but if you want me to do so I will do it now. 

On * om stated the number of tons in thé “tween 
decks in your testimony just now? 

A. The calculation was made just at the time, that 
there was about 1000 tons in ‘tween decks. 

QO. Ask him 1f he was testifying from meniory when 
he gave the number of tons in the ‘tween decks, or 
whether he was testifying from having added up the 
figures in these books? 

A. I made the addition during the discharge of the 
vessel, and remember that there was about 1000 tons. 

©. So that you are talking really from this little 
book rather than from any independent memory of the 
loading? 

A. The way [ arrived at 1000 tons was that I 
know in Antwerp there was about 750 tons of general 
cargo loaded in the aft part of the ship, and there was 
about 250 pounds of pig iron which makes me arrive 
at a total of 1000 tons. 

Q. Now, how do you get these figures, from memory 
or from looking at this little book? 

A. I tallied with the custom house here every day 
what was discharged from the ship, so for the second 
time I verified that there was 750 tons of general cargo 
in the ’tween decks and about 250 tons of pig iron. 
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OQ. Then | understand he is giving it from his mem- 
ory? 

A. From memory, certainly,—because my memory 
is good enough to remember it after I have footed it up 
several times since loading: 

©. You did not make these books yourself? 

A: 1 said that they had been made by the tally clerk 
and signed by him. 

QO. When you were being examined by Mr. McCam- 
ant about the cargo why did not you say you had these 
books ? 

A. Because it did not seem necessary for me to say 
"$0. 

Counsel for libellant asks the notary to mark the book 
produced by the witness for identification, and the same 
is marked as requested, with the words “Marked for 
demidearon Bs. G, A: By 

©. On this plan of the loading, the plan is in ink and 
then there are certain marks in pencil,—when were the 
pencil marks put on it? 

A. las first mate did this plan in pencil, and I after- 
wards went over it with ink, but as I am not an expert 
in designing some parts have not been traced over. 

©. When did you make it? 

A. In Antwerp. 

©. This plan only shows certain merchandise but 
does not show weights, does it? 

A. When I made up that plan I made it with the 
strict idea that it would only serve my own purposes, 
and I had not the slightest idea that it would ever be 


introduced as evidence: 
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QO. It does not state weights, does it? 

A I believe the weight of the pig iron is on it, but 
as far as the estimate is concerned, | do not know,— 
it is merely to know where the different things were 
put im ease the stevedores here in Portland would ask 
me where a certain cargo was I could tell them, and so 
at the same time give an approximate idea of how much 
there was. 

Q. Referring to Exhibit “A,” what are these fig- 
ures down here in the stern near the keel “40 P’’? 

A. That means about 40 tons of Cleveland pig iron. 

QO. What are these figures in the ‘tween decks, what 
are they? 

A. They refer to what I said a little while ago, that 
there was 300 tons of pig iron,—there was 40 tons of 
pig iron put forward here, and about 10 tons put here 
(showing), and about 250 tons of pig iron in the ‘tween 
decks. 

©. Did you do any calking of the deck on the voyage 
out from Antwerp? 

A. We caulked part of the poop deck, and the apart- 
ments aft. 

©. How much of the poop deck? 

A. About three quarters of it. 

Q. When did you do this? 

A. I should have to consult the log book about it, 
because it is marked in there. 

Q. State approximately what part of the month? 

A. I believe during the month of April, when the 
weather would permit it. 
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©. What part of the month of April? 

A- It must have been the latter part of Miarcimmes 
the early part of April, because on the 18th of Ap 
ril the bad weather commenced. 


Q- Did you do any caulking here in Portland? 


A. Yes, the deck has been caulked here. 

QO. How much? 

A. The entire deck was  caulked. 

Os Wiemniain deck? 

A. Yes, the main deck. 

QO. Did you caulk any of the main deck on the voy- 
age out? 

JN a 

©. When was the worst weather that you had— 


before you reached Hobart, or after you left? 

A. The worst weather we had before arriving at 
Hobart. 

©. Was this wave that pooped the ship and carried 
the men away, was that during the worst weather that 
you had? 

A. About a week after we had this storm on the 6th 
of May, we had a tremendous gale, which was more ser- 
ious as regards the straining of the ship. 

QO. A single great wave is often encountered, but 
that does not necessarily mean that it is unusually bad 
weather, does it? 

A: It is quite possible that the sea may be very high 
and a great swell going and the weather be very calm. 

©. What I want more particularly is, do you not 


measure a storm by any one particular heavy wave 
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that is shipped—you can have one great wave and it 
would not mean that the storm necessarily was any- 
thing unusual? 

A. [do not think I understand. 

QO. I mean this: No sailor because he encounters 
an unusually high and heavy wave would say from that 
that it was a heavy storm? 

A. No, we do not call when there is only a strong, 
long swell and a high sea, the water does not come on 
deck, therefore you could not consider it a storm, but 
ii is more severe for the straining of the ship. 

©. How many people did you say were on the poop 
deck on the 6th of May when you shipped that sea? 

A. I said before that were eight on the poop deck. 

Q. Two men were at the wheel? 

A. Yes, two at the wheel, and two others ready to 
assist, and the second mate and second boatswain be- 
sides two other men. 

©. One of the two other men was the carpenter, 
was it not? 

Nee eS. 

©. What was he doing up there? 

A. He was there also to give assistance in case the 
other men would not be able to handle the wheel. 

Q- Then there was four men there? 

A. The carpenter was one of the two men that were 
standing near the man at the wheel to give assistance. 

©. Now, there were two men on duty at the wheel? 

ve es. 

©. And two ready to render assistance to them? 
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Je SERS. * 
Q. One of those who were ready to give assistance 

was the carpenter? 

ies: 

And the other one was the second officer ° 

The second boatswain. 

The second boatswain? 

Wes. 

What were they domg? 

They were on their watch. 

They were on duty? 

nfs: 

What was the name of the two other nicme 

INO anceotener, 

What were they doing? 


> 10 BO PIO PIO PO P10 D> 


They were on.duty in case they had been told 
that they were needed, that was the only place they could 
go during a storm. 

©. What duty could they do? 

A. It makes no difference what he does as long as it 
is bad weather. Half of the crew must be on deck. 

©. They were on the watch? 

Aes: 

©. I thought you said something about them being 
there for shelter, what did you mean by that? 

A. They were on deck and they naturally went im 
the place which would best protect them for their safe- 
ty. da stich Weather it is mot very pleasant to berm 
side and run the risk of being blown overboard. 


Om hey were on the poop ded 
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A. Yes, they were on the poop deck. 

©. How deep were you loaded at that time? 

Pee! have notgpiit in that. 

Q- How much free board did she have amidships? 

Pe eee cCMtinicters, 

Q- How high was the bulwarks above? 

A. About 43 or 44. 

©. How high was the bulwarks above the main deck 
amidships ? 

A. About 4 feet; ] have never measured the exact 
distance. 

©. On the 6th of May you were running before the 
wind, were you? 

A. On the 6th of May, of course, we have run be- 
fore the wind; we had no engine on board. 

©. You always have to run before the wind? 

A. 48 hours afterwards the weather improved so 
they did not have to run with the wind regardless of the 
ctecrage. 

Q. 48 hours afterwards,—I am talking about the 
6th of May? 

A. In about 48 hours the weather improved. 

©. Then as | understand it, he has not answered 
iny question,—on the 6th of May he was running before 
the wind, as we say in English, or as he says with the 
wind,—he was running with the wind on the 6th of 
May? 

A. Yes, on the 6th and 7th of May we ran with the 
wind. 

©: What sail was he carrying on the 6th of May? 
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cA. We carried the lower topsail, the foresail and 
the main upper top sail. 

Q. Did you carry any jib or stay sail? 

A: Two lower topsails, foresail and maimeaien 


topsail. 

O. No jib? 

A. No,—that was all we could stand. 

Q. When did you shorten sail to that amount? 

A. We have taken in sail according to the strength 
of the wind, and then we had these four sails from six 
A. M. on May the 6th until the next morning. 

Q. Then what sail did you have? 

A. When the weather came gradually better we in- 


creased the sail. 

QO. What time was it you had this worst storm which 
you say was worse than the 6th of May? 

A. About eight or ten days afterwards, as I have 
mentioned before. 
What is the nearest date vou cam giver 
Yes, if | should refer to my log book I could tell. 
How long did that last? 
About 24 hours. 
Do you remember what sail vou carried then? 


210 PO B10 


I do not remember that, but I know we had the 
two lower topsails, the foresail, the main sail and jib, 
but I onlv mention those from memory. By referring 
to my log book I could tell. (Witness refers to log 
book). The correct date is May the 12th, and we car- 
ried the foresail, two lower topsails, one jib and a main 


stav sail,—the main stay sail was carried until it was 
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carried away. 

QO. Were you driven out of your general course dur- 
ing this storm, or did you hold your general course? 

A. It was impossible to flee before the wind because 
the wind and sea were crosswise; if we had fled before 
the wind the sea would have swamped us down. 

©. What I mean is, did you keep your general course 
towards Hobart? 

A. We stopped our course, but kept as close to the 
wind as possible: 

O. I am not talking about the wind, I am asking 
whether you kept on your general course towards Ho- 
bart? 

A. No, they did not follow their course: 

Q. For how long a time were they off their course? 

A. About 24 hours afterwards. The next morning 
hetween eight o'clock and nine, they continued on their 
course. 

©. At that time they resumed their course? 

A. Yes, continued their course. 

Q. What is the tonnage of the Babin Chevaye?r 

A. That is a thing which I am not very familiar 
with, how much registered ton she is. 

QO. How much dead weight does she carry? 

A. About 3000 tons,—those are the figures which 
i cannot give correctly. 

QO. Would you say that she was fully loaded 
this voyage? 

A. Yes, had an entire cargo on board: 

Q. What part of the ship was it that this stanchion 
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was broken on the 6th of May? 

A. On the port side off the main hatch. 

Q- I understand it was a stanchion in the ‘tween 
decks ? 

A. No, I think you are mistaken. 

©. Let me understand how much of a hole that was, 
—how niuch did it let in? 

A. After the rivet had broken off therejaaia 
hole, but how much water went down I do not know. 
What size was the hole? 
ewoout three quartérseet san iitcli. 


iO 


12 milimeters ° 
Nees. 
What damage was done to the chart room,— 


OO 2 


you say the wall was stove in, do you mean the door? 

A. The door was splintered up and the inside wall 
likewise,—the partition between the staircase and the 
chart room was smashed up. 

©. Then the water went down the staircase into the 
salon? 

oe Y esathiats right. 

QO. How soon did vou get that repaired ? 

A. Immediately 1 @ot four or five beards teeemiem 
so as to nail it up. 

©. Which way does the chart room open,—that is 
the door, fore or aft,—does the door face forward or 
face ait? 

A. The door slides. 

©. Does it faeé ait or face forward, or starboardien 


the port side? 
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Ee hte icecmatt. 
Q. Whiat part of the ship is it in? 


a 


On the poop deck, about two feet behind the mid- 
dle mast. 

©: How far from the well? 

Zee rominro to ZO 1eet, 

Q. This water that went down the stairway into the 
salon, where would it find its way into the hold and 
ween decks, what part of the hold or tween decks 
would it find its way into? 

Zo fe iad ior me rosrcinowsitrdicd so into tite 
hold, but we all thought it went through the sail room 
and also through the store room, because several pro- 
visions were damaged. 

Q. That would be all aft, would it not? 

Peme ees avant 

©. The sails that you dried were spare sails that 
you had stored in the sail room? 

A. Yes, the sails were in the sail room, which is al- 
so aft. 

QO. He said he dried out a lot of sails after the water 
had wet them,—thev were spare sails that were in the 
store room? 

A. Yes, the sails that were in the sail room were all 
brought out to be dried. 

©. How soon after the storm? 

A. It is impossible to dry sails from the sail room 
during the trip, because they all would have blown over- 


hoard. 
Q. They were dried out when you got to Hobart? 
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1 NCes, aie Jaleloeven 

Q. How many times have you been around the 
Horn? a 

A. Three times by Cape Hope and three “timesmim 
(Pipe intern 
QO. How many years at sea? 

A: Nineteen years. 
©. Did I understand you to say that this was the 
worst weather you ever saw? 

A. Yes, indeed it was. 

QO. Do you refer to these two particularly heavy 
storms, or to the whole voyage? 

A.Especially with regard to those two heavy storms 
we had, and also as regards the number of days,—I 
never saw so many during a certain period. 

Q. A ship is strained most by rolling, is not she? 

A. A ship is strained not only by the rolling but by 
all the different conditions of rolling and pitching. 

Q. Iam not asking about this ship, I say, a ship is 
when the wind is in her sails 


strained most by rolling, 
it tends to steady her ? 

A. Asarule the rolling of the ship strains her con- 
siderably, but there are other conditions which often 
make it strain just as well. 

Redirect Examination: 

(Questions by Mr. WALLACE McCAMANT): 

©. When did the rivet come off of this stanchion, 


do you know? o 
A. This rivet parted after the storm of May the 


V2 


Barque “Babin Chevaye”’ 347 


©: What caused it to part? 
y The cross sea. 

©. What is a cross sea? 

A. The seas cross when they come from two differ- 
ent directions. 

Q. What would have happened had the vessel kept 
strictly on her course during the storm of May 6th and 
Mav the 12th? 


A. She would have gone over. 


Re-Cross Examination. 

(Ouestions by Miro C. ES, WOOD): 

©. The Babin Chevave is a steel ship, is she? 
Yes. 
Q. Where built? 
eel eamnites.: 
OF When 
By ISON, 


> 


Redirect Examination: 

(Questions by Mr. McCAMANT): 

Oy Were there any enipty spaces in the catoo, or im 
the hold? 

A. Between the two bulkheads on either side of the 
hold there was a distance above the cargo in the ‘tween 
decks of six feet, and in the ‘tween decks from the after 
hatch up to and past the main hatch where the ochre was 
stored there was a distance opened from two to three 
feet,—a person could just crawl through it, but from 
that place where the ochre was stored as far as the for- 
ward hatch there was about the space of two feet left. 
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(ORO chatilcndecks: 

A. Up over the deck. 

(Witness excused). 

F. M. GRENAPIN, ealled as a witness for the de= 
fendant and claimants, being first duly sworn by the 


interpreter, testified as follows: 


Direct Examination. 


(Questions by Mr. WALLACEMcCAMANT): 

Q. State you name, age and residence and occupa- 
tion? 

A. F. N.Grenapin; age 30 years old; residence Mus- 
quer, France,—seaman. 

©. What position, if any, did you hold on the Ba- 
bin Chevaye? 

A. Second boatswain. 

Q How long have vou followed the sea? 

(AW Sietecil years: 

QO. How long have you been with the Babin Che- 
vave? 

A. Eight months.—since we left Antwerp. 

©. Describe the weather on the voyage attereiie 
[Sthroreprilei Oo. 

A. Ican give a description more or less, but to the 
best of my memory it is this, that it was very bad wea- 
ther. 

QO. Describe the weather on the 6th of May? 

A. On the 6th of May we took in the lower top gal- 
lant sail—the wind became stronger, the sea very high 
and rough,—the wind still became stronger,— the sea 


became still higher,—the second mate, Mr. Collet, sent 
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mie to sec ii the hatches were properly secured ar ithe 
corners,—there are three hatches, one two and three. 
At three twenty P. M. T reported that nothing had mov- 
ed. At 3:50 he sent one of the seamen to look out. 
Shortly after that a big wave hit the ship aft. J was 
with the second mate on the starboard side I said to 
him “Look at that big wave ahead of our ship.” I was 
standing next to Gallen, one of the men at the wheel; 
just when | had finished making my remark the wave 
lit tle wessel and destroyed the wheel box, and sent the 
two men at the wheel flying over the poop deck, the sec- 
end mate, the carpenter and the other ordinary seaman 
also, while [ was standing near the two 
eit thes wheel l Wiad ay eeenand on 
the wheel, and therefore at once  seized- 
it to hold the ship in place, and when I recovered 
from the first shock I saw the door of the chart room 
smashed in, as the wave was stronger on the port side 
than on the starboard side’ The wheel box was carried 
ever to the starboard side and its position prevented the 
wheel from being properly operated. | had to take it 
down entirely in order to free the wheel. Soon after- 
wards I called for two men to replace me. I then found 
the second mate on the starboard side near the poop 
ladder. He told me one of his legs was broken. In the 
meantime the men off duty were called on deck at once, 
and IT ordered that Mr. Cullet be at once taken to the 
salon. The other injured men were likewise taken down- 
stairs. We placed on the poop deck lines or ropes so as 
to pass along afterwards safely. Then it was ordered 
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that oil be thrown forward of the ship during 48 hours. 

Q. State whether the storm continued during all 
those 48 hours? 

A. The storm lasted until 24 hours after this wave 
came on board the ship. 

Q. Was the deck under water 22. portion Clim 
time? 

A. Yes, it was impossible to be out on deck- 

QO. State whether the damage done by this wae 
particularly in staving in the chart house door and par- 
tition, let the water into the hold onto the cargo? 

A: Yes, there is no doubt of that, and also some stan- 
chions were broken on the port side. 

Q. Would would be the effect of breaking the stan- 
chion with reference to letting water down into the 
hold? 

A. It would be hard to tell how much water would 
eo down through the stanchions, because it is pretty 
solid. 

©. What caused the stanchion to break? 

PX Ne lie eae 

©. \WVhat was done with reference to repariujemaie 
stanchions and how soon was it done? 

A. Yes, théy were repaired as soon as it was po 
sible to get out on deck. 

©. \Vhat was done with reference to the damagemte 
the chart house and making the deck tight at that point, 
—[ mean iixing it so the water washing over the deck 
would not go down through the stairway at that 


point? 
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A. Yes, the first mate immediately made a tem- 


porary door,—a sliding door. 

©. How much water went through the deek and 
down the stairway before those repairs could be effect- 
cd to the chart house? 

A: I[ do not know, because | had more important 
things to do than to watch how much water went down 
tere. 

©. Describe the storm of May the i2th? 

A. 1 remember that on the 12th of May we did not 
continue on our course, but laid still, or at least, turned 
with the waves, the sea was very high then. 

Q- State whether the sea was washing over the decks 
abate © 

A. Yes, it was impossible to be on deck. 

QO. What, if any, damage did that do to the stan- 
chions of the vessel, or any of them? 

A. I do not remember exactly whether the stan- 
chions were broken on the 12th of May, but it was dur- 
ing one of these storms, but ] would not be certain 
which. 

QO. How did the weather on this voyage compare 
with other severe weather that vou have experienced on 
other voyages? 

A. In all my 16 vears of navigation I never saw 
such bad weather, and so long bad weather. 

Q. What was done when the ship got to Hobart in 
the way of repairs? 

A. Yes, we removed the cement around the stan- 
chions and repaired the rivets, and bolts down below 
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the deck, and then let water run over the deck so as to 
examine into the places where water would come 
through where there were leaks. 

When the leaks were discovered what was done? 
They were repaired: 


Were all the leaks repaired? 


1 PO 


A. Yes, all the leaks were repaired. 

QO. What was done ons the vovage from Aut 
werp to Hobart with reterence te the care of the Cama 

A. As soon as the weather would permit the cap- 
tain himgelf sent the first mate down into the hold to see 
if any barrels needed rewedging and resecuring- Some 
times some of the barrels would get slightly loose and 
they were resecured again, but not many. 

QO. How long were you at Antwerp before thejyes> 
sel left? 

A. Fifteen days before sailing. 

Q. What sort of examination was made of the ves- 
sel at Antwerp with reference to her being tight, 
staunch, strong, seaworthy? 

A. Ido not know that. 

Q. What was the condition of the vessel when she 
left Antwerp? 

A. It is hard for me to tell what condition the ship 
was in. When we went down the river the vessel seem- 
ed to be all right, and navigable, but one cannot tell un- 
til you get outside, until the ship is navigable or not. 

©. What sort of weather did the yessel have aie 
Hobart to Portland: 

A. ‘The weather was not very favorable most of 


the time,—bad weather: 


Barque “Babin Chevaye” 3853 


©. What was the effect of the bad weather with 
reference to the straining of the vessel? 

a Pnesweatiier front Aiobart to Portland was not 
as bad as that from Antwerp to Hobart, but neverthe- 
less the vessel suffered some straining. 

Q. Did the vessel strain more in going from Ant- 
werp to Hobart than she did from Hobart to Portland? 

A. According to my own idea the vessel strained 
more from Antwerp to Hobart than from Hobart to 
Portland. 

QO. Was any change made at any time in the voy- 
age from Antwerp to Portland in the stowage of the 
cargo? As to its distribution between the ‘tween decks 
and the hold? 

A. No, because it would have been impossible to re- 
move anything from the hold as everything was cover- 
ed up. 

Cross Examination. 
e@itestions by MreC. Eas WOOD): 
Q. The floor of the salon is really the deck, is it 


~~ 


not? 

A. Yes, it is the same,—on the same level as the 
deck. . 

Oe livic thiedeck tc not: 

A. Yes, it is the same deck,—it corresponds with the 
other. 

Q- How would water getting into the salon get 
down into the cargo if the deck was tight? 

A. Around the salon at the bottom of the staircase 
are several doors which are not hermetically closed, and 


therefore water went also in the sail room, and in all 
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the other rooms adjoining the salon. 

QO. Why does he think that the water than went down 
through the chart room into the salon when the big wave 
pooped the ship went into the ‘tween decks or hold; 
what is his reason for thinking so? 

A. He does not understand. 

Q. You said that when the big wave broke the chart 
house the water undoubtedly went down into the hold, 
did you not? 

A- Ido not understand. 

©. When the water came down the staircase it land- 
ed in the hold, did not it? 

ie 1 cs, that is melt, 

©. Now, the ‘tween decks and hold are both below 
the salon? 

iN, SASS 

©. How did the water get from the salon lower 
down into the hold? 

A. It also went mito the store room. 

©. As a matter of iact,the crew were all dowman 
the salon bailing water out, were they not? 

A. Yes, all those of the crew that mere not injired 
were put to work to bail out the water from the salon 
and other rooms. 

©. You spoke of a stanchion being broken in the 
ship: Where was that stanchion? 

A. About in the center of the ship on the port side. 
It should be understood it was not a stanchion that was 
broken but a rivet. 

©. Was it near one of the hatches? 

A. it was near the mani lamch. 
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©. On the port side? 

A: On the port side. 

©. ‘That was the only one that was broken, was it 
not? 

A. IJ think there were two or three that were 
changed. 

Q. But vou are not sure whether it was during the 
Oth of May or the 12th of May storm? 

A. No, I do not know when it was. 

Q. You said it was in the storm of the 6th of May 
first, but then after that said it was in the storm of the 
!2th of May?? 

A. I donot remember exactly, but I believe it was on 
the 12th, because the vessel strained on that day more 
than on the other day. 

©. If there was more than one broken, where was 
the other situated ? 

Also on the port side. 

The same place? 

Yes, following the other. 

You are sure there was more than one? 


>I PIO > 


Yes, there was more than one, but I have not 
counted them. 

©. Are you a Bretton,—from Britainy ? 

A. No, Monsieur. 

(Witness excused). 
DISTRICT OF OREGON—ss. 

I, Geo. A. Brodie, Notary Public and Examiner in 
Chancery of the above entitled Court, do hereby cer- 
iii thatom ihe IStliday of Octoberptuy, at the hour 
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of 2 o clock P.M. of said day, the parties in theainon: 
entitled suit appeared before me in the City of Port- 
land, County of Multnomah and State of Oregon pur- 
suant to agreement, and it was thereupon stipulated 
and agreed by and between the parties, the libellant 
appearing by Mr. C. E. S. Wood, their procton@aam 
the defendant and Claimants appearing by Mr Wal- 
lace McCamant, their proctor that the testimony of 
the witnesses M. A. F. Rehel, F. M. Grennappin and 
J. Lebaupin, should be taken on behali of the @eremae 
ants, and that such testimony should be taken down 
by me in shorthand and afterwards transcribed ime 
typewritten script and certified to be correct by aie 
and that when so taken and certified said depositions 
of said respective witnesses should be received in evi- 
dence without the signature of the respective wi- 
tnesses, the reading and signing of said depositions 
by the respective witnesses being expressly waived. 
That in pursuance of said stipulation and agreement 
the depositions of said witnesses were thereupon tak- 
en by me upon said day and upon the 19th day of Oc- 
tober, 1909, as stated in the transcript of the depo- 
sitions of said witnesses hereto attached. I further 
certify that before proceeding with the taking of the 
depositions of said witnesses they and each of them 
were duly sworn by me through J. W. Matthes, In- 
terpreter, to tell the truth, the whole truth, and noth- 
ing but the truth, in answer to interrogatories to be 
propounded to them respectively by proctors for the 


respective parties. 
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further certiiy that the foregoing is a full, true 
and correct transcript of the testimony of said wit- 
nesses respectively, and of the whole thereof as taken 
down by mein shorthand at the time and place afore- 
said. 

In witness whereof I have hereunto set my hand 
emda otarial seal this 7th day of Febrtary, 1910. 

CHOw. BRO DIM 

Notary Public for Oregon, and Examiner in Chanc- 
ery. 

[Claimant’s Exhibit 5. ] 

Censor MAST ER Omi NibhsS | OF ENTRY 
COAST VISE DEPART VEN Ore Co M- 
MEKCE AND LABOR BUREAU OF 
NAVIGATION: 

I, Jos, Lebeaupin, Master of the vessel called the Bab- 
in Chevaye of Nautes, do swear that the original mani- 
test which I now exhibit contains a true account of the 
articles composing the whole cargo of the said Fr Bk 
which now are or at any time have been on board the 
ead Fr Bk fronp the time of her departure inont the 
Port of Antwerp, from whence she first sailed, except- 
WAG coe ee ee and that no part thereof has 
Pecumirmnced tinerellOim, eXCep lil) 2: ye een ees 

G., LEBEAWEEN, 
Master. 
PER, WILSON & CO. 
Columbia No. 1. 
Port of Portland, Oregon: 

Sworn to and subscribed before me this Aug. 23, 1909. 

Rao ak NES, 
5 Collector. 
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Filed Apr. S, 1912. Al Me Cannon, Clerk Us sae 
trict Court. 


| Claimant’s Exhibit 6. 


RSE Ad TON. 
February 9th, 1909. 

At the request of Captain Lebeaupin, commanding 
the French Bark “Babin Chevaye” and by virtue there- 
of domiciled on board of the same, moored in the Port 
of Antwerp, 

WHEREAS in accordance with a certain verbal 
agreement of Charter made between the parties inter- 
ested, the parties hereinafter mentioned have loaded 
on board of the vessel of the plaintiff among other 
merchandise, certain cargo of iron, and, 

WHEREAS under these conditions the plaintiff only 
intends to sign the Bills of Lading relating to the said 
irons in sofar as they contain the clause “IRONS 
STAD DPS ait RUST" 

I, the undersigned, Leon Schuermans, sheriff of the 
Courts in the first instance and of Commerce, sitting 
at Antwerp, residing in this city at 23, Canal des Re- 
collets. 

Have told and notified Messrs. Wilson, Meyer & 
Co., charterers, residing at Liverpool that the plaintiff 
has demanded several times to submit to his signature 
Bills of Lading containing the clause “irons stained with 
rust,” and that he will hold them responsible for any and 
all consequences resulting from any delay caused or 
to be caused by withholding the said documents 
and particularly of the demurracmot the Bark amu 
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Chevaye” which will be clatmed in accordance with 
her rights, protesting 1 nthis respect to this charge by 
rights. 

Without any reserves. 

And for fear they ignore the same, | have given them 
the duplicate copy of this original served upon them at 
their chosen residence in Antwerp, acquiesced and de- 
clared valid by and through their agents, Messrs. Fred: 
laily lohtstone «Co, vesiimie yin ius city at 3) Quai 
\ aun ieee: 

(olemedges ey Seen ER MANS, 
[Claimant’s Exhibit 8. ] 
WNTTED STATES Or Save RIGA, 
State of Oregon 
City of Portland 
County of Multnomah 

By this public Instrument of Declaration and Pro- 
test, be it made known and manifest to all whom it may 
concern, that before me, P. A- Ganty a Notary Public 
in and for the County of Multnomah in the State of 
Oregon, duly commissioned and sworn, and practicing 
in the City of Portland, State aforesaid, personally ap- 
peared J. Lebeaupin Master of the French Ship “Bahin- 
Chevaye”, of the burthen of about 1930 tons, and re- 
Guires me to extend his protest (the said Master having 
previously noted in due form of law his intention to 
protest) and together with him come and appear M. A. 
F, Rehel ist Mate, A. F. Viaud, Ist boatswain, F. M. 
Grenappin, 2nd boatswain, all belonging to the afore- 
said vessel, all of whom being by me severally, duly and 
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solemnly sworn on the Holy Evangelists of the Almighty 
God, voluntarily and freely depose that the said vessel 
laden with General Cargo being in every respect Sea- 
worthy, and in all things fitted and provided for her in- 
tended voyage, sailed on the 16th day of February 
1909, from Antwerp bound for Portland, Ore., via 
Hobart-Town, Tasmania. 
18 Feb, 9°30 p. m. Anchored in the roads o7 @lmer. 
bourg for stores. 
2OMelwecoO 1m. Lett Cherboure, 
Nothing worthy of note occurred until 
18 Apr. Sea very rough. The swell increases. Heavy 


rolling, straining very much masts and rigging. 


g, 
The deck constantly flooded by high seas 
washing over. 

29 Apr. Sea constantly breaking over the vessel. 

1 May Sea very rough, heavy rolling of the ship 
causes fear for the safety of the cargo. The 
decks forward constantly swept by the 
waves. Necessary precautions are taken on 
account of the bad weather. Weather thick. 
For the past 24 hours the barometer goes 
down, since noon 2 degrees every hour and 
stands at 744 at 7 p. m., the aneroide at 758. 
Almost calm since 4 p. m. 

2Niay Sea hollow. Ata m. the barometentnc. 
mains steady. Heavy swell. Wind shifts 
from N. to N. W. At 9:30 a. m. the wind 
jumps to S. W. and suddenly freshens. The 
decks are constantly covered with waves. 


Pumps clear. 


3 May 


6 May 


Barque “Babin Chevaye”’ 361 


ine weather. Sky overcast. Wind decreas- 


Gon 


y At 5 p. m. weather becomes squally, rain and 


hail. The wind freshens and is blowing a 


eale at intervals. 


- Lower deck constantly filled with water 


shipped on starboard and portside, decks 
flooded. At 5 a. m. weather improves, squalls 
less frequent. At 1 p.m. a strong gale. 
Heavy rolling. Forward part constantly 
flooded. From 4 p. m. to 6 p. m. a storm 
blows. The seas break over the vessel from 
one end todhe other,  Steeking with the 
waves to avoid accidents. At 6 p. m. the 
wind decreases. Sea very rough. IDG 
constantly flooded. At 11 50 p. mm. 2 Storm 
blows. Barometer at 732. 

1 a. m. very severe squalls. Sea very high 
The entire deck constantly flooded. At 7a. 
m. the breakwater of the main hatch is Cat. 
ried away. Vessel straining heavily. The 
sea is tremendous. Pumps clear. Wine “eS 
eel shakes irom stem 60 Stell auicvee) soca 
shipped. At noon it is impossible to remain 
on deck. Early in the morning the baro- 
meter slowly sinks to 728. At Sen, thie 
wind increases in velocity, severe squalls, 
the sea is awfully high, steering with the 
waves. On account of the force of the shocks, 
the lower deck is constantly filled with wat- 
er to the height of the bulwarks, fitcwexcecs 
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running off on both sides over the mainrail. 
In spite of this the vessel answers her helm. 
A single spoon-drift is shipped on the poop 
deck during a more severe squall about 11 a. 
m. After the wale ai noon, the weathemaen. 
a little better, the squalls become less strong. 
Still going with the waves at a speed of 10% 
knots an hour. At 3:25 p. m. the vessel is 
struck from behind by two waves, the first 
one lifting her bow up in the air and while 
the stern was away down, the second wave 
which was simply tremendous and literally 
a mountain of water, the crest of which was 
at least 30 feet above the railing, landed on 
top of her. According to the deposition of 
the AB Riouitt, extended from the foot of the 
mizzen mast and over and above the chart 
room on the poop deck. The coxswains 
Jaoien and Gallen were at the wheel. The 
officer of the watch Collet stood near to sup- 
erintend them, the second boatswain Gren- 
appin, stood on the look-out near the com- 
pass, the carpenter Quellen and the ordinary 
seaman de Fur, seated on the watch bench 
auld ready orcomentonthe Acalsranc@e os! uric 
two coxswains. The AB Riou and Steuer 
stood protected forward of the mizzen mast. 
The stanchions aft on the poop deck are bent 
or broken, the wheel-house is smashed, the 
wheel badly damaged, the grating on the 
portside is torn away. @ihe door of the 
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chart-room is smashed in and through the 
force of the inrushing water the inside wall 
is smashed, the chart-room is full of water, 
everything inside, charts, natuical instru- 
ments, ctc.,evercreither damaged or lost. [lve 
water rushed down stairs, flooded the cabin 
and made most of the sails wet and dam- 
aged some of the provisions in the store 
room. ‘This tremendous wave finally col- 


lided with the forecastle after having filled 
the lifeboat forward and damaged the riv- 


ets in the bottom. It is impossible at this 
time to estimate the extent of the damages, 
the two coxswains Jaouen and Gallen were 
torn away from the wheel, the second boat- 
swain Grenappin who could hold on to the 
binnacle, jumped to the wheel and was able 
to maintain the ship which was already heav- 
ing to, while the AB Riou comes to replace 
him at the wheel assisted by AB Steuer. The 
coxswain Gallen was thrown head foremost 
against the rack on the poop deck on star- 
board. He was afterwards picked up with 
fractured forearm and severe internal injur- 
ics. The boatswain Collet was swept from 
one side to the other of the poop deck and 
finally seized the bannister of the poop lad- 
der. He was picked with his right leg brok- 
enn two places. Whe wearpenter Quellen 
thrown violently against everything there 
was in his way but was fortunately caught 
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by the AB Riou when his two legs were al- 
ready overboard. His jaw completely 
smashed, suffered terribly and is internally 
injured. Immediately afterwards a roll call 
was held. The AB Francois Jaouen and the 
ordinary seaman Venant Marie Le Fur had 
been carried overboard by this tremendous 
sea and nobody has had any knowledge of 
itatthe time. It was them 3:30 p. mt ainda 
unfortunate men were already far behind. 
Under the circumstances and on accotntor 
the condition of the sea and the force Gimme 
wind rescue was impossible. After a consul- 
tation with the crew it was unanimously de- 
creed that under the circumstances no other 
steps cotild be taken than to flee beforesmne 
wind and that any maneuvers to their res- 
cue would result in the doom of the ship. As 
a last resource the Captain ordered to throw 
oil which was continued until there was a 
Hlotreaple cliamee ior the better Aiter titemes 
cident by 8 p. m. the entire crew was called 
together and the AB Viaud was unanimous- 
ly pron ounced officer of the watch doing 


duty as second mate 


7 May Sea very rough. Wind W. 5. W. The spill- 


ing of oil is continued. At 5 a.m. the weath- 
er gradually improves and the sea quietens a 
little. It is still impossible to keep our 
course. What remained on deck is picked 
up and the water is being bailed out from 
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the appartments aft. At noon it is possible 
to steer on our course. Seas are still break-* 
ing over the ship on starboard and on the 
portside. Atl p.m. fine weather. Less 


water shipped. Repairs made to the rig- 
ging and the masts inspected. 


S May Sea very rough. Heavy rolling, straining 
considerably masts and rigging. The deck 
is constantly flooded. Squally. For the 
satiety of the ship it is necessary to steer 
with the wind. First time water in hold. 
The pumps show the presence of 2 inches of 


water in the hold. 
9 May Weather improves. Vessel straining through 


ie Severe woh hime, Jmrnaps elem iin ime ais 
ernoon good weather, but rolling and strain- 
ing continued. At 9 p. m. the vessel rolls 
bemenilhy, 

lOWviay Severe rolling) Fears are entenraimed 10% thie 
safety of masts and rigging. At 5 p. m. as 
soon as the weather would permit of the 
opening of a hatch an inspection of the hold 
is made and Ss barrels of cement are tound 
adrift, besides several leaks in the weaker 
parts of the ship. 

12 May At 11 a. m. the decks are swept from stem to 
stern. Violent rolling and straining of the 
ship. At 1 p.m. awful weather. High seas 
taking the ship sideways, straining and shak- 
ing her tremendously. The lower deck con- 
stantly full of water up to the railing. At 9 
p. m. the storm increases in violence. The 
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canvas of the lifeboats and the third tarpaul- 
in of the main hatch are caried awaywalse 
the railing of the poop ladder and the cover 
of the manhole of the pump weil. The port- 
side of the deckhouse is stove in at least 2 
inches. 


14 May Decks remain flooded. Sea rough. As soon 


as it was possible to go on deck the captain 
and the officer of the watch make a thor- 
ough examination. The cement of the stan- 
chions from the main hatch to the small 
deckhouse was broken and the stanchions 
slightly twisted. One rivet completely gone, 
causing thereby a considerable leak. Tem- 
porary repairs are made with a wooden plug. 
As soon as more water is found in the hold 
the main pumps are worked constantly. At 
6 p.m. pumps clear. As the water was mov- 
ing constantly it was impossible to work the 
pumps. An inspection of the hold revealed 
several leaks resulting from the severe 


straining of the ship. 


20 May Sea very rough. With the exception of short 


intervals the weather was generally very 
bad up to this day and most of the time the 
decks were flooded and vessel rolling heavily 
on account of the tremendous swells. At 5 
a.m. the weather becomes gradually better. 
the sea improves. The decks are less fre- 
quently covered with water. As the water 
in the hold does not increase it is evident that 


29 May 


30 May 


31 May 


1 {tive 
5 June 
O jume 


10 June 


QU) ebave 


1 July 
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the vessel did not make water, but that it 
came from the leak as a résult of the strain- 
ing of the ship. Nothing worthy of note oc- 
curred until 

When at 5:30 p.m. the pilot from Hobart- 
town is taken on board to enter the river. On 
account of the wind vessel is obliged to 
anchor. 

Aimved ateblobartiowmat 11:30\a.im. Mr. 
Collet and the carpenter @uellepare sent to 
the hospital ashore. 

The AB Gallen is also sent to the hospital. 
The ship’s mechanic repairs the broken riv- 
ets of the stanchions on the portside. 

Some of thembamrcls methe waveen deck are 
being rewedged and restowed. 

Vessel leaves down the river and continues 
her voyage to Portland, Oregon. 

Sea very rough. Decks constantly flooded. 
Severe rolling: 

Sea very rough. A gale is blowing. Vessel 
straining considerably through the pitching 
and rolling. Impossible to stay on deck. 
Weather good. Wind jumps from S. S. E. to 
N. W. In visiting the hold, it is discovered 
that 2 deck-beams in the ‘tween decks on the 
portside aft of the main hatch are broken. 
Although nothing extraordinary has hapen- 
ed in the meantime most of the time the 
decks were swept by the waves, accompanied 
by frequent pitching and rolling and strain- 
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ing the ship. From this day on the weather 
became very much better, and nothing wor- 
thy of note occurred until 

20 Aug. At 11 a. m. the Columbia River pilot is taken 
aboard and in tow of the tug “Wallula” ves- 
sel anchors at Astoria at 4 p.m. 

23 Aug. Vessel arrives at Portland and makes fast at 
Columbia Dock No. 1. 

AND the said deponents on their oaths declare, 
that the said vessel was at the commencement of the 
voyage aforesaid, staunch and strong, and had her 
cargo well and sufficiently stowed, and her hatches 
properly closed and secured; and that during the said 
voyage they, together with the rest of the crew on 
board, used their utmost endeavors to preserve the 
said vessel and her cargo, tackle and apparel from 
damage or injury. And that any loss, damage or in- 
jury which has arisen or accrued, or that may arise 
or be sustained, in any way or manner whatever, is 
solely owing to the accidents and difficulties herein 
set forth and declared, and not to any wmeoligeme 
want of skill, vigilance or exertion on the part of the 
deponents, or any of the officers or men of the said 
Mecsel, 

Master, |. LE BEAUPING 
Maw EK PEEL 
Seaiien, 
ACF SEX UD: 
FF." GRENAPPINe 

WHEREFORE, the said master and commander as 

aforesaid, hath requested me @p Protest, and I, the 
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said’ NOtamer, ae such lis request have PROJ ES Pip) 
and by these presents Do Publicly and Solemnly Pro- 
test, against all and every person and persons whom it 
doth, shall or may concern, and against all and singu- 
lar the accidents, casualties and circumstances already 
ee fortiin the toresoime declaration, on oath, for all 
manner of losses, costs, damages, charges, expenses 
and injuries whatsoever, which the said vessel and 
her cargo on board and the freight by her earned, or 
[OmpercIMechnor ciiermOiarieiMuol any part thereol, 
have already sustained, or may hereafter sustain, ! 
reason or means of the foregoing premises. 

TUS DONE anda ROTEST ED inte City of 
Portland this Eleventlrday of September im the year 
of Our Lord one thousand nine hundred and nine. 

IM TESTINIONY WHEREBOR have tiercumto 
set my hand and affixed my Notarial Seal. 

[ocel. | 1, Ne (GeeN ING 

Notary Public im andere se1teron Orecon 

Hee a\jpre (2, WO Le 

EN Mle CON INOUN, 
Gerk U.S: Districteeom 
| Claimant’s Exhimit 9. | 

In the District Court of the United States for the 

Dismacr of Orecom 

GORGE HC. NEWER bE AS 

Libellants, 
VS. 

Tipe VROUr BABIN CHEVAYE. 
Defendant, 

BRD AU RhERES AND BALERRGE AL), 
Claminant. 

It is hereby stipulated that the claimant is a corpor- 
ation organized and subsisting under the laws of the 
Republic of France, and that this stipulation shall 
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stand in leu of proof of this fact. 
WILLIAMS, WOOD « LINTHICOI® 
Proctors for Libellartc: 
Biled wor. 9 siorzs 
A. M. CANNON, 
Clerk U. S. District @aime 
And Afterwards, to wit, on the 14 day of June, 1912, 
there was duly filed in said Court, a Notice of 
Appeal, in words and figures as follows to wit: 
[ Notice of Appeal. | 
In the District Court of the United States for the 
District of Oregon. 

TEE BAROQUE BAB INIC Ti any: 

GEO. H. C. MEVER, H. Ll: By MEYER, (KS 
WILSON and JOHN M. QUAILE, partie 
doing business under the firm name of MEY- 
Ea yWiILSON & COMMPAINSS 

Libellants and Appellants, 
VS. 
BUR EAI IMiiniere 1b Al Wi Gia A 
Claimants and Appellees. 
NOMGIIOE Abr talk 

GENTLEMEN: 

You will please take notice that the Luibellants 
above named hereby appeal from the final decree 
made and entered herein on the 29th day of April, 
1912, to the next United States Circuit Court of Ap- 
peals for the Ninth Circuit, to be holden in and for 
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said Circuit at tire City of San Francisco, Calitoritas 
Yours truly, 
Wie iewis, WOO DRAIN Tear 
WOOD, MONTACUE @HUNT 
Proctors for Libellants and Appellants. 
Dated at Portland, Oregon, this 14 June, 1912, 
To Messrs. SNOW & McCAMANT, 
Prociors toy Burean Preresand Baillerweat. 
Pemdorsed |= Notice or Appeals Filed Jun 14, 
ee 
pa MeeCANNON, 
Clerk os Distmier Const 
And afterwards, to wit, on the 14 day of June, 1912, 
there was duly filed in said Court, Assignments of 
I-rror, in words and figures as follows, to-wit: 
[ Assignments of Error. | 
In the District Court of the United States for the 
District of Oregon. 
Di SAROUE BAIN Chil Wy ioe 
GO Hic, SLE Y BRGY eee 
WILSON and JOHN M. OUAILE paren; 
doing business under the firm name of MEY- 
IRS VV Te SONS COMEAN Ye 
Libellants and Appellants, 
VS. 
BU WRERES-& BAILER RGie 
Claimants and Appellees. 


ASSIGNMENT OF ERRORS. 


The above named Libellants and Appellants hereby 


EP Jfeyer vs. 


assien error to the decree of the District Court or tise 
United States for the District of Oregon in the abowe 
nained case, as follows: 


i 
The Court erred medecreeine that the libeljnenemr 


be dismissed, with costs to the claimants, or at all. 
ie 


The Court erred in not decreeing that the claimants 
pay te chetibellants the sum Of... 
as prayed for in the libel. 

ke 

The Court erred in finding, contrary to the evi- 
dence, that the Barque “Babin Chevaye “raswec = 
worthy at the commencement of the voyage on which 
the damage occured for which payment is sought in 
this action: and particularly in finding contrary to the 
evidence, that the decks of the said barque were sea- 
worthy and not leaky and the seams not old and rot- 
ten at the inception of said voyage. 

Le 

The Court erred in finding that the said barque was 
seaworthy, although it appeared by the evidence of 
the master himself that a hatch leading from the aft- 
er-cabin into the hold through the storeroom could 
not be covered or closed m any event, but in casevon 
the deck houses being carried away would leave an 
opening for the sea into the hold. 

VViLLIAMS, WOODT: LINTHICUM, 
WOOD, MONTAGUE & HUNT, 
Proctors for the Libellants and Appellants- 
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[Encdomsed |= Assignments of rror, Filed June 

14, 1912. 
A. Mo CANNON; 
Cleric US. Distiret Cone 
Pudeiitermeards, to wit, on the 14 day of June, 1912, 
there was duly filed in said Court, a Bond on Ap- 
peal, in words and figures as follows to wit: 
[Bond on Appeal. | 
In the District Court of the United States for the 
District of Oregon. 

ii BaOUrR BAB INICE Eye, 

Git) HH. Cahier, Fi. 1. Ee Maes. |. W. 
WILSON and JOHN MOU ATER pantivers 
doing business under the firm name of MEY- 
ER, WILSON & COMPAMY, 

Libellants and Appellants, 
ice 

DURE AD FRERG ow BAVELE RGA Uy 

Claimants and Appellees. 
BOND. 

SNOW ALL MEN BY THESE (PRES Nas, 
ham “attonal Stirety Company, of New syonkarcor- 
poration, is held and firmly bound unto BUREAU 
Piven oee BAILLERGEAU in thessumm ot two 
hundred and fifty dollars ($250.00) to be paid to Bu- 
reau Freres & Baillergeau, or their successors or as- 
signs; for the payment of which, well and truly to be 
made, said corporation binds itself, its successors and 
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assigns, jointly and severally firmly by these pre- 
Sens. 

SIGNED AN DiSH@_LED the 14 day of |e ies 

WHEREAS, Geo. MH. ©: Meyer, i. L. FE. MER@RIS 
Jr., J. W. Wilson and John M. Quaile, doing business 
under the firm name of MEYER, WILSON & COM- 
PANY, as Appellants, have prosecuted an appeal to 
the United States Circuit Courtoi Appeals ioreile 
Ninth Circuit, from the decree of the District Court 
of the United States for the District of Oregon bear- 
ing date the 29th day of April, 1912, and entered in 
the above entitled suit: 


NOW, THEREFORE, THE CONDITIONS ai 
TEMS OBLIGATION IS SUCH tat 17 ihewier. 
named Appellants shall prosecute such appeal to ef- 
fect and pay all costs which may be awarded against 
them as such appellants if the appeal is not sustained, 
then this obligation shall be void; otherwise the same 
shall be and remain in full force and effect 

MP iiOhMw suk TY CONMPAN Ng 
By J. C. Ainsworth, 
Resident Vice President. 
And by James McI. Wood, 
Resident Assistant Secretary. 

Taken and acknowledged this 14 day of June, 1912, 
beiore me. 

Cir ers MB RK Eee 
Notary Public for Oregon. 

This bond approved as to form and amount and suf- 

ficiency of stirety. Dated Poland) Oregon, |iie 


cr 
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1f 192. 
SNOW & McCAMANT, 
Proctors Tor Aippenices. 
|Endorsed|): “Bond. Vite fun. 14, 1912. 
Ae NS CANNGI, 
Clerk US: Districts Coun 
aiidvaiteim@rards, to wit, on the 19 day of June, 1912, 
tile same beme the |udicialeday o1 the Neola 
March. 1912) Vern) o1 said Court, Present: the 
iMomorable CHAS. B. WORVERTON, United 
States District Judge presiding, the following 
proceedings were had in said cause, to-wit: 
[Order Enlarging Time to File Transcript. | 
fn the District Comm of the Utated Stakes for tie 
District of Oregon. 
No. 5169 
[Poles US 2, 
© Ue ANS Cleave exe 
GrOr C MEYER gee. Bae Wi ike. ave 
WILSON and ORIN MeO UATE epee. 
doing business under the firm name of MEY- 
ie WV ESOh se ON IP AN 
Libeilants and Appeliancs, 
vs. 
PUM AU FRERES & BAILERR Gina: 
Claimants and Appellees 
Now, at this day, for good cause shown, IT IS OR- 
DERI Detiatethe defendant csuimesor printing the 
record and filing and docketing this cause on writ 
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of error in the United States Circuit Court of Apmeme 
Ninth Circuit be, and the same is hereby, enlarged 
and extended ninety (90) days from this date. 
CHAS. E. WOLVER 1@ag 
Judge. 


And afterwards, to wit, on the 17 day of August, 1912, 
there was duly filed in said Court, an Order, in 


words and figures as follows to wit: 
[Order Certifying Up Original Exhibits. ] 


im the District Court of the Omitcd States for tine 
District of Oregon. 
MUG, WiESOM& COT 
Libellants, 
VS. 
BYVROUE BABIN CHEN AW i, 
Respondent. 
Fue A Oe 
Now, at this day, it appearing to the court thatween. 
tain exhibits introduced in evidence on the trial of 
this cause are of such character as to require inspec- 
tion by the appellate court on the appeal of this cause: 
It is Ordered that Mibellants Exhibits B amd’ @) ane 
Claimants’ Exhibits 1, 2, 4, 6, 7, and C be certified up 
by the Clerk of this court with the record in this cause 
to the United States Ciremit Court of Appeals, “Nima 
Cirentt: 
CHAR VES Ol Vi RON 
Judge. 


No. 2185 


IN THE 


Ghited States Circutt Court 
of Appeals 


for the Pinth Ctreutt. 
IN ADMIRALTY. 


THE BARQUE “BABIN CHEVAYE.” 

GEO. H.C. MEYER, H. L. BE. MEYER, JR. J. W. 
WILSON and JOHN M. QUAILE, Partners 
Doing Business Under the Firm Name of 
MEYER, WILSON & COMPANY, 

Libellants and Appellants, 


Wo 


BUREAU FRERES & BAILLERGEAU, 
Claimants and Appellees. 


Appeal from the United States District Court for 
the District of Oregon. 


Brief of Appellants 


STATEMENT 


This is a cause, in rem, in admiralty against 
the French Barque “Babin Chevaye,” for damage 
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to structural steel and cement on a voyage from 
Antwerp to Portland, Oregon, by way of the Cape 
of Good Hope. 

The amount of damage claimed in the libel is 
greatly in excess of that actually proved, by rea- 
son of the cement turning out better on re-condi- 
tioning than was at first expected, and also be- 
cause of the rise in market price. The actual 
damage to be awarded under the proof is $1,491.- 
26, with maritime interest from August 23, 1909. 
(P. 34, record.) 

The contention of the libel is that the Babin 
Chevaye was unseaworthy at the inception of the 
voyage, in that she was improperly loaded and 
was too “stiff,” causing the vessel to labor and 
strain at sea. The assignment of error (p. 372 of 
the record) on which appellants especially feel 
justified in urging the appeal is that the decks of 
the Babin Chevaye were at the inception of the 
voyage unfit for the voyage she was about to 
undertake :— 

Ist. In not being properly caulked. 

2d. In being structurally deficient in that the 
main deck was pierced with two small hatch- 
ways which could not be battened down or other- 
wise made water tight. It is true the court below 
found that “this opening was used many times a 
day, and it could not have been battened down 
without great inconvenience to the officers and 
crew of the vessel and without seriously inter- 
fering with their work in navigating her. It was 
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protected by the poop deck, which was a water- 
tight deck almost as strong as the main deck and 
much less exposed to water, etc.,” but we shall 
attempt to show that this view is a misconception 
of the situation; that the warranty of seaworthi- 
hess surely means that the main deck is tight 
siructurally and in condition from stem _ to 
stern—to resist the attacks of the sea—should all 
superstructure be swept away. There is only 
one roof to the ship, that is the main deck. The 
Babin Chevaye was built in 1901. (P. 56.) Pre- 
paratory to this voyage she was put into drydock 
at Antwerp to renew her classification in Bureau 
Veritas. (P. 54.) Her rivets were examined and 
just a few aft repaired. She was examined in 
Antwerp as to her decks by her captain, Lebeau- 
pin, who merely tried the seams with his pocket 
knife where they looked soft (pp. 55, 95, 98); 
also by Mr. R. R. Baines, employed by the ship as 
marine surveyor, who seems to have made much 
the same inspection as Capt. Lebeaupin, of such 
portions of the main deck as were clear of cargo 
(pp. 257, 264); also by E. Garnuchot, surveyor 
for Bureau Veritas (pp. 305, 310). She pro- 
ceeded on her voyage, leaving Antwerp February 
16, 1909, and arriving in Hobart Town May 30th 
following (pp. 19, 117). During this period she 
encountered what is claimed to have been very 
heavy weather, which is set up as a defense— 
perils of the sea—but this defense is denied by 
appellants. These days of alleged stress are 
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dwelt on in the testimony—which follows the 
captains protest (p. 360)—both testimony and 
protest being based on the ship’s log (p. 127). 
The 6th and the 12th of May were the two worst 
days of the voyage (p. 96). The captain inclines 
to the belief that the 12th of May was the worst 
(pp. 115-116), which is confirmed by the first 
mate (p. 338) and the second boatswain (p. 355). 
They all agree that the worst weather of the voy- 
age was before reaching Hobart. The barque 
arrived at Hobart May 30, and remained there till 
June 5. 

The captain says, taking the voyage as a whole, 
the bad weather occurred between the first week 
in April and the first week in June (p. 96). After 
June 10, both testimony and log agree that the 
weather was favorable (pp. 96, 367). The barque 
took a pilot off the Columbia River bar August 
20. So that the entire voyage, with a week in 
Hobart, consumed 95 days (p. 121). This was a 
voyage of average duration (p. 121). 

On arrival in Portland her cargo of cement and 
structural iron was found to be badly damaged 
by sea water pretty generally throughout the 
entire ship. Capt. Hoben, marine surveyor for 
San Francisco Underwriters’ and Wheat Cargo 
Association of London and San Francisco (p. 
167), inspected her and concluded her cargo had 
been badly distributed, causing her to strain, and 
that her deck caulking was old and unfit and 
refused her a certificate for her outward-bound 
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wheat cargo till her entire main deck had been 
re-caulked. This being done, she carried her 
wheat cargo to Europe in splendid condition, as 
also a return cargo to Portland and again a 
wheat cargo to Europe—three times around the 
Horn 

We think the court below will not, when he 
has heard more of the defenses of sea peril, be so 
ready to take the mere conclusions and assertions 
of the master and other interested witnesses. If 
we are to accept as conclusive the master’s asser- 
tions on any fact of deck caulking, distribution 
of load or weather we might as well surrender at 
once. We intend to show by facts that his con- 
clusive assertions are unreliable. The court will 
certainly bear in mind that protests against sea 
damage are extended from the log—and the log is 
always written up to the fullest height of weather 
or other incident in order that it may in the 
fulure excuse the ship, should a claim be made 
against her. 


The master says (p. 97): 


Q. What was the purpose of that protest? 
A. To cover damages. 
Q. And it is taken from the log, isn’t it? 
ee es, 
Q. And you put into the protest the worst 
weather you encountered, didn’t you? 

A. Yes. 

Q. And in writing up the log at sea during bad 
weather the master always has in mind damage 
to cargo and extending a protest, doesn’t he? 
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A. Yes. Whenever I expect damage [ always 
make a protest. 

Q. That isn’t exactly the point in writing up 
the log at sea. Doesn’t the master or officer writ- 
ing the log have in view the fact that a protest to 
cover damages may be made from it? 

A. No. None whatever. 

We submit this answer is not candid. It is 
against human nature. 

Q. So you don’t have any—don’t exaggerate 
the weather any? 

A. Not in the least. In fact it is not lively 
enough to express the real condition. 

Q. He can express it livelier now from mem- 
ory. He has permission to go ahead if he wants 
to? 

A. I could not invent any other words than the 
French are using for that purpose. 


This examination is typical of the case. We 
repeat that if we are to accept the captain’s and 
officers’ mere words as conclusive, we are out of 
court, for they state their own case at will. 


We were not present. We have no means of 
pitting words against words. The ship has it all 
her own way, and when the master says the log 
is not written up with a view to protest, he states 
what is against human nature and what every 
one familiar with maritime habits knows is not 
so. Against mere arbitrary language we shall 
show that this barque refused to disclose to 
us, at our formal request, at what time she 
had last been overhauled and re-caulked; that 
she made a voyage of average duration; that 
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the weather was what was to be expected in 
rounding the Cape of Good Hope. Ships do not 
sail on mill ponds. Ships expect storms and 
nothing short of a cyclone or hurricane is un- 
usual in such a voyage. She was pooped by 
one wave May 6. We shall show it was a 
mere accidental occurrence, liable to happen un- 
der the conditions and without effect on real sea- 
worthiness, or relation to especially bad weather. 
And we shall show that on her arrival in Port- 
land her seams were rotten, not merely opened 
by straining but rotten—each and every seam 
the entire length of the main deck—and that 
she had to have her entire main deck re-caulked 
from the after house to the forward house; and 
that when so re-caulked she made three voyages 
around the Horn and never damaged a pound of 
cargo. These facts, we shall contend, speak 
stronger than mere words. 


ASSIGNMENTS OF BRROR 


Upon the taking of the appeal herein assign- 
ments of error were filed as follows: 


It 


The court erred in decreeing that the libel here- 
in be dismissed, with costs to the claimants, or 
at all. 
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10: 


The court erred in not decreeing that the claim- 
ants pay to the libellants the sum of............ 
as prayed for in the libel. 


IIT. 


The court erred in finding, contrary to the evi- 
dence, that the barque “Babin Chevaye” was sea- 
worthy at the commencement of the voyage on 
which the damage occurred for which payment 
is sought in this action; and particularly in find- 
ing contrary to the evidence that the decks of 
the said barque were seaworthy and not leaky, 
and the seams not old and rotten at the inception 
of said voyage. 

INE 

The court erred in finding that the said barque 
was seawoerthy, although it appeared by the evi- 
dence of the master himself that a hatch leading 
from the after-cabin into the hold through the 
storeroom could not be covered or closed in any 
event, but in case of the deck houses being car- 
ried away would leave an opening for the sea 
into the hold. 


POINTS AND AUTHORITIES 
I. 


It is elementary, of course, that the “Babin 
Chevaye” warranted herself to be seaworthy in 


9 


every respect and fitted for the voyage she was 
about to undertake. 
Work v. Leathers, 97 U. S. 379, 380. 


IE 


Neither do the actual facts shown by the evi- 
dence constitute in a legal sense perils of the sea 
exempting the barque from lability for damages. 

In “The Compta,” 4 Sawyer 375, Fed. Cas. No. 
3069, which was an action brought to recover 
damages for injury to the cargo, the defense set 
up in the answer was “perils of the sea.” 

The court, in discussing the evidence, said: 

“The log book shows that the ship experienced 
weather of very considerable severity. On the 
28th of October the log book notes ‘terrific squalls 
of wind and rain, high confused sea, flooding the 
deck at times. On the 27th of November it 
notes: ‘Eight a. m., frightful sea with terrific 
squalls, with hail and rain, flooding decks fore 
and aft; noon, squalls taking off, but still a heavy 
sea. The deck appears to have been frequently 
flooded, and ‘high, confused seas, heavy seas, 
heavy swell,’ are constantly mentioned. On four 
occasions the record notes ‘heavy head-sea, caus- 
ing ship to pitch hard.’ ‘Heavy head-sea, ship 
pitching heavily.’ “Heavy head-sea, causing ship 
to go bows under. ‘Ship driving heavily.’ But 
it is to be observed that the log book nowhere 
records any serious disaster to the ship, unless 
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the springing of the head of the mizzen-top- 
gallant mast be sowconsidered. * * * * Sieur 
once or twice mentioned as ‘rolling heavily,’ but 
throughout the voyage she is not once spoken of 
as straining or laboring in the seas. On the 13th 
of December, when the log book states that a 
heavy head-sea caused the ‘ship to go bows un- 
der, filling decks fore and aft,’ she appears to 
have been under top-gallant sails, and the entry 
contains the note: ‘Ship behaving well.’ * * * * 
From the foregoing it may, I think, reasonably be 
concluded that the weather experienced by the 
vessel was such as might possibly have produced, 
on a staunch and seaworthy ship, the effects 
attributed to it by the claimants. But that it was 
not of such unusual and extreme severity as to 


justify the assumption, without further evidence, 
that it caused the leak which occasioned the dam- 


age. The carrier to make good his defense is 
bound to show that the damage arose from a sea 
peril. It is not enough to show that it might have 
arisen from such cause. He must prove that it 
did.” 

In “The Colima,” 82 Fed. 665, 668 ef seq., the 
question of the seaworthiness of the vessel was 
also in dispute. In this case it appears that the 
weather did not amount to a gale until 8 a. m,, 
but at 6 p. m. the master, in order to head the 
seas, had turned the ship two points off her 
course. The ship could not, however, be kept 
head to the seas and occasionally fell off into 
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the trough of the sea, where she rolled heavily, 
and in three successive large waves was turned 
over completely with’ nearly a total loss of the 
ship, passengers and crew. It further appears 
that the vessel had been making this run for 
twenty years past, and for the past five years had 
been loaded by the same stevedores who had 
loaded her for the voyage in question. Yet it was 
held that the storm was not unusual in character 
nor more severe than every steamer should be 
prepared to meet, and that the ship should have 
been but was not sufficiently seaworthy to meet 
such a condition. 

Likewise in “The Aggie,” 93 Fed. 484, 489, 
affirmed in 107 Fed. 300, which was an action to 
recover for injury to a cargo of sugar, “the log 
kept by the chief officer shows entries of stiff 
gales and high seas, and plenty of water on the 
deck; that she encountered gales of wind, with 
high seas. And there are records of a strong 
breeze and large quantities of water; plenty of 
water on deck; heavy gales from the west; that 
the vessel was pitching heavily and taking im- 
mense quantities of water on deck. And the mate 
characterizes the voyage as ‘a very rough voy- 
age—very stormy, rough voyage after we passed 
‘the Western Islands, at least.’ Now, it is argued 
that weather of this description, causing defects, 
necessitates the holding that the defect was 
caused by perils of the sea, and that, as such 
perils were sufficient to cause the leaks, it cannot 
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be presumed that the ship was unseaworthy at 
the beginning of the voyage. However, it 1s not 
considered that the storms were so excessive in 
their nature as to constitute perils of the sea, 
within the exceptions in the bill of lading; nor 
were they of such an unexpectabie nature that 
the carrier should not have anticipated them, in 
fulfilling the duty of providing a seaworthy 
vessel.” 

The attention of this court is especially directed 
to the case of “The Edwin I. Morrison,” 153 U. S. 
199, 210; 14 Sup. Ct. Rep. 823, 825; 38 L. Ed. 688, 
and more particularly to the thirteenth finding of 
fact as set out in the margin of the report, rela- 
tive to the weather encountered by the vessel. 
The trial court had found in its first conclusion 
of law as follows: 

“The damage is to be attributed to the dangers 
of the sea and not to the fault of the vessel and 
of the severity of the weather. The Supreme 
Court spoke as follows (14 Sup. Ct. Rep., at page 
827): ‘We do not understand from the finding 
that the severity of the weather encountered by 
“The Morrison” was anything more than was to 


be expected upon a voyage such as this, that is, 
that coast and in the winter season, or that she 


was subjected to any greater dangers than a ves- 
sel so heavily loaded and with a hard cargo might 
have anticipated under the circumstances.’”’ And 
it reversed the decree. 
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Compare also “The Medea,” 179 Fed. 781, at 
787, recently decided in this court. 

The Ninfa, 156 Fed. 512, 521-4. 

The Palmas (C. C. A. 1901), 108 Fed. 87, 89. 

The Indrapura (C. C. A. 1911), 190°Fed? 711, 
Tolee alee 


ARGUMENT 


As to the Inspection in Antwerp 

There was no real inspection of the deck caulk- 
ing in Antwerp. The captain tried the seams 
with his pocket knife—where they looked sus- 
picious—and nothing whatever was done (pp. 04- 
55, 95-98). Mr. Baines made the same sort of an 
inspection (pp. 257-264), but only where the 
decks were clear and it was convenient to do so 
(p. 264). There was evidently no serious exam- 
ination of her caulking. Mr. Garnuchot does not 
seem even to have used a pocket knife, but was 
content with mere visual inspection, and nothing 
whatever was done to the caulking (pp. 305, 310). 
What actually was done is listed on page 305. 

Cleaning bottom, two coats of paint, lifted rud- 
der, etc.; overhauling steering gear, two rivets in 
rudder; replaced some rivets and ‘stanchions in 
hold (p. 305). This indicates why the vessel was 
dry docked and what the intent and scope of the 
examination were. 

This was an examination to renew her classi fi- 


cation tn Bureau Veritas. Jt related to her sea- 
worthiness for insurance purposes, as a hull to 
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keep afloat. It had no direci relation to the con- 
dition of the decks as a protection to cargo. 


Not a caulking iron was used in any examina- 
tion. 

Not a strand of oakum was taken out and 
examined. 

Her caulking was not renewed in a single spot 
before leaving Antwerp. These are the uncon- 
troverted and admitted facts. Yet the “Babin 
Chevaye” was just in from a long cruise. The 
inference, then, is that the caulking after this 
long cruise was perfect. The inference must be 
that if was practically new caulking. If that 
had been the case, would not the owners have 
hastened to show it? Would not the very first 
element of their defense have been to show that 
only a short time before the decks had been com- 
pletely overhauled and the caulking entirely re- 
newed? Instead of proffering that defense the 
owners remain silent, and even ignore our re- 
quest to slate when the “Babin Chevaye” was last 
re-caulked, 


On the 9th of April, 1912, in connection with 
the stipulation to take testimony in Antwerp, the 
appellants filed a notice as follows: 

“Please produce at the hearing of the wit- 
nesses whose testimony is taken under stipula- 
tion, hereto annexed, testimony showing when 
the Babin Chevaye was last completely over- 
hauled and her decks completely re-caulked, 
prior to any re-caulking done preparatory to the 
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voyage in question, giving the amount of mate- 
rial used, the number of men employed and the 
time employed.” 

The owners paid no attention whatever to this 
request for information which lay wholly within 
their power to produce, and their silence should 
militate against them, on the ground that where 
testimony lies wholly within the power of one 
party who fails, neglects, or on demand refuses 
to produce it, the inference is that it would be 
unfavorable to his contention. 

The 67th cross-interrogatory (p. 252) attached 
to this stipulation asks each particular witness: 

“Do you know or can you produce any record 
showing when the Babin Chevaye was last com- 
pletely overhauled and her main decks entirely 
re-caulked prior to this voyage, commencing Feb- 
ruary, 1909?” 

None of the witnesses could answer this ques- 
tion, though the Babin Chevaye was not a 
stranger to them. And it was to anticipate their 
inability to answer that the request to produce 
competent testimony on this point was addressed 
formally and directly to owners and _ proctors. 
That they chose to ignore it warrants the infer- 
ence that the caulking in the barque when she 
undertook this voyage was ancient. We shall 
show that this inference is supported by the con- 
dition of the caulking itself when taken out at 
Portland, and by other circumstances to which 
we shall advert. The sole reason for believing 
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that the decks at the inception of the voyage 
were well caulked is because three men say so— 
the captain employed by the ship, Mr. Baines, 
surveyor, employed by the ship, and Mr. Garnu- 
chot, employed by the Bureau Veritas. Not one 
of them could say when the vessel was caulked. 
Not one of them could answer as to the age of 
the caulking. Not one of them took out a single 
foot of a single thread. Not one of them found 
so much as a yard of caulking needing repair. 
Not one of them used a caulking iron. Their 
inspection was manifestly casual—as a part of 
running over the whole ship—and certainly for 
Garnuchot’s purposes of classification in Bureau 
Veritas leaky decks on a particular voyage would 
cut no figure. 


Capt. Hoben, marine surveyor in the Port of 
Portland, tells how a proper examination ought 
to be made, and common sense supports his state- 
ments. He inspected the decks of the Babin 
Chevaye preparatory to her outward voyage 
from Portland with wheat. He says (pp. 177- 
178): 


Q. Captain, how old are you? 

A. Seventy-two. I have been over sixty years 
at sea. I was master in ’64—one year before the 
rebellion was over. Of course I have had a little 
experience —and caulking decks — twenty-one 
years, going on twenty-two—here in Portland. 
All these ships come under me. I have good 
knowledge of a deck. I have only to look at it. 
I don’t care to dig with a jack knife, for I con- 
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sider that would be only to keep out hail stones. 
T try with a caulking tron—a proper caulking 
iron—and if a deck wants caulking you got to 
have it caulked before I grant a certificate. 

And again (p. 191): 

Q. I would like you to explain to the court 
what you mean when you say the caulking is 
soft. 

A. Well, that means the caulking ain’t good. 

Q. Well, in what way isn’t it good? 

A. Well, when I take the pitch out of a seam 
I get what we call a “making” iron. It 1s a caulk- 
ing iron—a steel “making iron.” It has a flat- 
ter point. I put that down and hit it. If it goes 
half an inch very well, but if it goes down an 
inch or an inch and a half I say it is soft. That 
is in bad condition. 


We submit that no expert knowledge is re- 
quired to show the difference in value between 
Capt. Hoben’s mode of examination as above 
stated and as actually given the deck of the 
Babin Chevaye and the casual general and 
loose inspection given in Antwerp—a sweep of 
the eyes and an occasional punch with the point 
of a knife. 

Having shown the method employed by Capt. 
Hoben in his inspection of her deck in Portland 
we now wish to show the 


Actual Condition of the Deck 
Capt. Hoben says (p. 167): 


Q. What condition did you find her decks in— 
her main deck? 
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A. Imadea survey when the ship arrived here 
of the ship in general for damage, and her decks. 
That would be about the 13th of August. 

Q. What condition did you find? 

A. (P. 168.) Didn’t find them good enough to 
satisfy me she was in condition to carry a wheat 
cargo, and on that cause I wouldn’t grant a cer- 
tificate until her decks were caulked. 

* * x x * * x 


Q. And what was the matter with the main 
deck? 

A. Well, the deck was soft in general and on 
the passage out was patched up considerably in 
places on the voyage from Antwerp to this port. 
I couldn’t say where it was done. TYhere were 
many places that they had touched up. I sup- 
pose they leaked. And I also went down into the 
hold and found many barrels of cement all over 
the ship which were more or less damaged from 
leaks in her deck. 

QO. How were those leaks in regard to being 
general, running fore and aft and athwart ship? 

A. Oh, the leaks was principally all over the 
deck, etc. 

Q. (P.174.) Why does it become necessary to 
re-caulk the vessel from time to time? 

A. Well, a deck properly caulked is good for 
three or four years, except the butts. But a deck 
that is not properly caulked, or just run over, is 
good for about one year. But I have caulked 
decks, and when I caulk decks or see them 
caulked in Portland you don’t find any claims 
coming back for damaged cargo. * * * * 

In justification of the old man’s boast, the 
master testified that after the re-caulking ordered 


19 


by Capt. Hoben he himself made three voyages 
around the Horn in the Babin Chevaye and 
had no trouble about sea-water damage. Then 
he left the ship and the sea. There are two con- 
clusions which may be deduced from the fact 
that after re-caulking in Portland he delivered 
three cargoes in “splendid condition” after round- 
ing the Horn—the most notorious foul weather 
breeder in the world; one that the deck when 
she left Antwerp was perfectly seaworthy, and 
the weather experienced on that voyage was 
incomparably bad; the other that the deck when 
she left Antwerp was not seaworthy. Had it been 
in as good condition as when she left Portland 
there would have been no more damage on the 
Antwerp to Portland voyage than on the three 
successive ones around the Horn. We think the 
latter conclusion the more reasonable. It is in- 
conceivable that three voyages around the Horn 
would not furnish some weather very compar- 
able to that of the Cape of Good Hope voyage; 
inconceivable that had the deck been in as good 
condition as when it kept safe and dry three 
cargoes around the Horn, it would have leaked 
like a sieve its entire length on the Cape of Good 
Hope voyage and the top thread have been found 
so rotten it had to be taken out over the entire 
deck. The contrasts are too preposterous and 
not justified by the evidence. 

The master says (p. 87): 

Q. Did you carry a cargo in the Babin Che- 
vaye from Portland to Europe when you left in 
the fall of 1909? 

A. Yes, full cargo of wheat. 
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Q. In what condition did that cargo arrive at 
its destination in Europe? 

A. Splendid condition. 

Q. Did you carry a cargo from Europe to Port- 
land on the next voyage of the Babin Chevaye? 

A. Yes. Cement for Meyer, Wilson & Co. 

Q. These same libellants? 

A. Yes. These same receivers. 

Q. In what condition was that cargo when it 
arrived in Portland? 

A. Very good condition. I beheve that claim 
was made for only three barrels, and without 
having any wet barrels. 

Q. Did you carry a cargo on the Babin Che- 
vaye on the return trip to Europe from that time? 

A. Yes. Again a cargo of wheat. 

Q. What condition did that cargo arrive at its 
destination in, Europe? 

A. Also splendid condition. 

Q. What cape did you round on these voyages 
I have last asked you about? 

A. Yes. Cape Horn each voyage. 


Of course the captain says the weather on 
these voyages was not comparable to that on the 
Good Hope voyage, which was the worst in his 
whole maritime experience, but as we have al- 
ready stated, we are not going to take these mere 
flat assertions as gospel, and hope to show that 
the weather during the Good Hope voyage was 
only what any vessel undertaking such a voyage 
ought to expect. 

Continuing to examine into the condition of 
the caulking when the vessel arrived at Portland, 
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we cal] attention to the testimony of Mr. Jordan, 
a master caulker of forty years’ experience (p. 
142): 


Q. How much of the deck did you re-caulk? 

A. The whole main deck—all of tt. 

Q. How much of the old caulking did you take 
out? 

A. Well, one thread (printed erroneously 
“third’), sometimes two; where it was real bad 
we took out a good deal more. 

Q. What condition did you find the caulking 
that you took out—as to age and softness? 

A. Well, pretly poor condition. 

Q. Well, explain a little more definitely what 
you mean by poor condition, as to softness and 
rot? 

A. Well, the oakum was decayed—had lost its 
covering for its protection—I suppose by the 
shipmaker. The pitch is a protection for the 
oakum. Oakum won't stop a leak itself—has got 
to be protected by another coating, kind of pitch 
or something else. 

Q. Had the oakum lost its thread-like charac- 
ter and continuity so that it was putty-like? 

ee CS, sil. _) €S (Sif, 1) iwdsadecaned. 


We think this testimony is worth all the testi- 
mony of claimants put together. Here was the 
whole deck rotten in its caulking—the whole top 
thread, and often much more, decayed soft. 

Claimants seek to avoid this inevitable con- 
clusion of unseaworthiness by suggesting that 
this top strand had rotted after the storms of 
May; that is, that a tarred or creosoted fiber had 
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completely rotted over the whole deck between 
the middle of June and the middle of August. It 
is preposterous, and they recall Capt. Lebeaupin 
to explain away the force of our testimony. He 
admits the oakum was rotten, but says it was 
caused by the wood of the deck becoming soaked, 
then communicating this moisture to the pitch, 
and made the pitch rot a little (p. 203). We sub- 
mit this is nonsense. The wood of a deck is sup- 
posed to be wet indefinitely without harm, and 
as for water rotting pitch it wouldn’t do it in a 
thousand years. Pitch is impervious to water. 

The captain gives as his second reason (p. 203) 
that on account of the straining the seams opened 
in certain places, and as the water couldn’t get 
through it followed the seam into the deck that 
had become soft, and as soon as oakum gets wet 
it rots gradually. 

The captain’s final explanation (p. 204) is that 
the deck forward of the forecastle head was in 
good condition and was not re-caulked, the rea- 
son being it was free from water during the bad 
weather, whereas the main deck aft of the fore- 
castle head was never free from water, except 
probably one week in three whole months of bad 
weather. 

In three weeks it was dry only a few days (p. 
204). During the bad weather the deck was all 
the time under water, not exactly up to the bul- 
warks but covered with water during the whole 
24 hours. 
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We think the captain has proved too much. In 
the first place, if the pitch was rotted and the 
seams so bad and the whole condition of the deck 
so changed after the bad weather he should have 
overhauled his decks and re-eaulked. But he 
expressly says that the six days in Hobart Town 
he did no re-caulking to the deck except a few 
places around the hatches, and that he did no re- 
caulking in all the fine weather after leaving 
Hobart, from the middle of June till he arrived 
in Portland, except a few places for the upkeep 
of the deck. 


His testimony is as follows (p. 119): 


Q. What caulking did you do when you got to 
Hobart Town on the main deck, as to quantity? 
Just state how many places you re-caulked. 

A. On the starboard side in some places and 
around the hatches where I thought were leaks. 

Q. Many places on the starboard side? 

A. No. Just off the main hatch. 

Now this, the court will remember, was in June 
and after practically all the stormy weather had 
been experienced. 

* * * * * * * 


A. I did not caulk the poop deck in Hobart— 
merely on the voyage when we were in the equa- 
torial regions—where slight repairs were re- 
quired. 

Q. And did you do any caulking after leaving 
Hobart—between Hobart and Portland? 

A. Once a week I sent my first mate over the 
deck to do what caulking was necessary. 
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Q. What I am trying to get at is how much 
caulking was actualiy done. 

A. I didn’t. I can’t say in what places. In 
small places. Probably here and there—wher- 
ever it was required in the usual upkeep. 

Q. Well, was there much done or little? 

A. Very little. 

We have here this condition: A deck wretch- 
edly rotten in its caulking in August and con- 
demned throughout in Portland, the master 
claiming this condition was all produced in good, 
sound seams by bad weather since May and June; 
that he examined the caulking by his first mate 
once a week; that he had fine weather after the 
middle of June, yet he did not discover this 
dilapidated condition. On the contrary, the ex- 
aminations showed very litle to be done and very 
little was done. And by inference it is perfectly 
clear that had it not been for the bulldog vigi- 
lance of Capt. Hoben this captain would have 
started back to Europe with these same rotten and 
patched up seams over a cargo of wheat. No 
initial effort was made by the ship to re-caulk her 
decks. Hoben says (p. 68): “I wouldn’t grant a 
certificate until her decks were caulked.” And it 
is fair to assume that could the Babin Chevaye 
have got away with the wheat and have saved the 
expense of re-caulking, any damage to the wheat 
would have been met with the same extravagant 
weather and claim of sea peril. 
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The other claim of the captain is, that as the 
caulking under the forecastle house was not re- 
placed, ergo that on the open deck was just as 
good and would have been as good if it had not 
been for the constant wetting to which it was 
exposed and to which the deck under the fore- 
castle was not. 

We want the court to notice that the deck was 
re-caulked from the combings of the after house 
to the combings of the forecastle head or for- 
ward house, or as Jordan said, “All the main 
deck—all of it.’ And in the sense of this suit 
that is so because you can no more compare that 
part of the deck which is under the protection of 
the two houses than you can compare your out- 
side porch floor with your parlor floor. They are 
absolutely protected and the original caulking 
under these roofs—the poop deck and the fore- 
castle head—would be found sufficient years 
after the seams of the exposed and open deck 
had decayed. We think the general rot of the 
caulking on the main part of the main deck— 
and the sufficient soundness of that under the 
houses—proves that the whole main deck had 
been undergoing a process of general deteriora- 
tion, for had it been due to this one voyage and 
had the vessel been flooded from stem to stern, 
clear over the rail constantly, as the master in- 
sists, her after quarters deluged by the wave of 
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May 6, then even the covered decks were satur- 
ated and there should have been no such differ- 
ence in sudden deterioration due to wet and strain 
between the open deck and the covered decks. 
Because on this voyage by the captain’s testi- 
mony both covered and uncovered decks were 
equally wet. A sudden one-voyage deterioration 
of the seams of the open main deck would cer- 
tainly have left them in a condition more nearly 
approaching that of the seams of the forward 
and after covered decks, but the seams of the 
open deck were rotten throughout. They had felt 
not the stress of one voyage in the weak places, 
but the universal decaying touch of time. 

Mr. Jordan, the caulker, who should be de- 
cidedly the best informed witness, dissents from 
the master’s conclusions. He says (p. 144): 

Q. Simply all the top threads that would be in 
bad shape? 

A. Yes, sir. Yes, sir. 

Q. Now, Mr. Jordan, couldn’t that be caused 
by the heat in passing through the torrid zone— 
the condition in which you found the pitch? 

A. No, sir. 

Q. You think not? 

A. No. 

He then shows (p. 144) that the oakum which 
was left in the seams all had to be “horsed”’ down 
with a “horsing iron,’ which, as explained by 
Capt. Hoben (p. 191), shows the seams were all 
soft. And Jordan says (p. 144) that he put in 
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11,000 running feet of caulking, working four- 
teen men for seven days (p. 145.) That this is re- 
newal of a decayed, worn out and ancient caulk- 
ing is, we submit, self-evident. It is not the 
repair to a good, sound deck, necessitated by such 
straining as opened the seams in the weak places. 
This condition was general. Every inch of the 
deck caulking was decayed. 

Capt. Crowe, on cross-examination, in answer 
to a long question pre-supposing that the vessel 
strained, seams opened and decks were covered 
with water 48 hours at a time, says (p. 161): 


A. Oh, the top thread will deteriorate some, 
but it wouldn’t deteriorate the oakum but very 
little, unless there was a motion—a bending mo- 
tion of the hull—a bending like a bending up and 
down of the deck on its fore and aft line, or 
straining the other way—athwart ship. Unless 
there was strain enough to do that it wouldn’t 
affect the oakum. 

Q. Suppose the vessel did strain in the way 
you describe, what effect would it have on the 
oakum? 

Objected to. No such evidence. It is a steel 
vessel. 

A. It will partially chew the oakum on top. It 
will crack the pitch and throw it out in places, 
and it will get quite soft. 


There is no evidence of any buckling of the 
vessel. The Babin Chevaye was of steel with 
a steel under deck,-not water tight, but intended 
as a structural brace (p. 175), after the manner 
of French ships; and Capt. Hoben says such ships 
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“don’t work much” (p. 175). But admitting that 
there was straining and buckling and working, it 
would show damage, as Capt. Crowe says, only 
“partially” in the weak places. No stratning 
would reduce the caulking to a uniform state of 
decay, as was the case. 


Capt. Hoben says: 


“Deck was soft in general (p. 168). Tested 
deck full length of ship (p. 183). Cargo damaged 
through leaks in deck and stays carried away 
(p. 184). Many barrels damaged all over the ship 
(p. 168). Jf the walter was on tt for three weeks 
it ought to keep tight, provided nothing is carried 
away; that is the intention of the deck when 
properly caulked, the same as the bottom of the 
ship; it ts supposed to keep out water. It ts nol 
supposed to leak” (p. 174). 


Capt. Crowe says: 


“Decks could be under water for a fortnight 
and they would not leak unless she strained” (p. 
163). One wave pooping the ship could not 
open the deck seams the whole length” (p. 164). 


Jordan says: 


“We ‘rived’ the whole deck—took out one 
thread or two where it was necessary, out of the 
whole deck, from the combings of the face of the 
cabin to the combings of the forecastle head; 
re-caulked the whole main deck; took out one or 
more threads” (p. 143). 


Mr. Tucker says: 


“The damage to the steel was more or less 
throughout the whole vessel. * * * * The salt 
waler damage was pretly well all through the 
vessel” (pp. 139-140). 

It will be remembered that Capt. Lebeaupin 
said he had done very little patching in the caulk- 
ing. From the condition of the decks in Port- 
land it is very evident he ought to have done a 
great deal in the two months’ fine weather he 
admittedly had after the storms (middle of June 
to middle of August. See protest, p. 359). 

We may make this logical statement: If the 
wholesale rotten condition of the seams as found 
in Portland was caused by May storms he should 
have found this out and re-caulked before he left 
Hobart Town, or during the fine weather of June, 
July and August. 

By his own statement he did not find it out and 
re-caulked in small places here and there—very 
little (p. 119). Evidently the deck must have 
seemed to him about the same as when the 
barque left Antwerp, and he failed to discover 
this sudden deterioration under the influence of 
wet and tropical heat that he advances as a the- 
ory to account for the rotten caulking. 

Or on the other hand, if Capt. Hoben be right 
that there had been “considerable patching up,” 
“many places,” “all over the deck” (p. 168), then 
the master has not been candid in saying the 
entire re-caulking was “very little,’ and he has 
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not been candid because he knew his storms 
would not explain or justify such wholesale re- 
caulking, but the fact of large repairs would im- 
ply an old, unsound deck (as to caulking) at the 
inception of the voyage. 


We insist there has been no sufficient explana- 
tion for a deck completely rotted as to the top 
thread, and often deeper, “from the combings of 


the face of the after cabin to the combings of the 
forecastle head—the whole main deck. There 


has been no theory which satisfactorily accounts 
for one cargo damaged by leaks all over the deck 
and after Mr. Jordan’s re-caulking of the whole 
deck three voyages around the Horn and not a 
pound of cargo damaged. 


There has been no explanation why the owners 
refused to tell us when the Babin Chevaye was 
last re-caulked. 


We will now take up the question of 


The Weather 


Here, as with the caulking, if we have to 
accept the captain’s and his officers’ mere asser- 
tion, with Gallic emphasis, we might as well quit. 
But here, again, we desire to oppose circum- 
stances and facts to adjectives and assertion. 


The following facts will appear: 


The Babin Chevaye made the “average voy- 
age’ as to lime (p. 121). In all the weather com- 
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plained of she only left her course to run with 
the wind for safety once, the storm of May 5th 
and 6th (p. 107, 116). The storm of the 6th of 
May and of the 12th of May were the worst ex- 
perienced. These were the two worst days of the 
movnee (pp. 06, 115, 117). The French rate the 
force of the wind from 0 to 12. Six is strong 
breeze and seven is moderate gale, eight fresh 
gale, nine strong gale and ten whole gale, eleven 
storm, twelve tempest (tempete) “impossible to 
carry sails” (p. 104). The captain calls eight a 
light blow (p. 99) and admits what every sailor 
knows, that a “gale” is good sailing weather if 
the wind be in the right direction for the course 
(p. 104). He says that in his log and protest 
“squall” means a sudden rise and sudden fall in 
the wind after a short duration (p. 106). He also 
says that average weather is nine to ten, that 
“eleven” is unusual and he had “eleven” two 
days—May the 6th and 12th—but also lesser bad 
weather two or three times a week and for a 
long period (p. 121), and that twelve is a cyclone 
and would carry away all sails (p. 121). Yet on 
the 6th of May, with the storm at its height 
(eleven), he carried the same canvas he had on 
the day before when the wind blew only nine to 
ten and had not reached the classification of a 
“storm”; the foresail, the lower fore lopsail, the 
mizzen middle staysail and the mizzen topmast 
staysail (p. 108), four large sails—the foresail, 
one of the largest of the ship. He carried this 
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spread of canvas with the wind at eleven when 
had it been one degree higher—twelve—he could 
not have carried any sail at all. On May 12th 
(when he rates the wind at 9 to 11) he carried 
(p. 116) the foresail, the lower fore topsail, the 
lower main topsail and the fore topmast staysail, 
an even greater spread of canvas than on the 
6th of May and the 5th of May, when no higher 
rating than “a gale” had been reached, and within 
one sail as heavy a spread as on the 4th of May 
when the wind was three to nine, or only strong 
gale (p. 103). That this spread of canvas is 
wholly inconsistent with the weather described 
needs no expert showing. She couldn’t have had 
“eleven” weather, just short of a hurricane, when 
she could have carried no sail, and yet carry such 
a heavy spread of canvas. Had the weather been 
what it is rated—eleven—a mere scrap of double- 
reefed foresail or a fore topsail would have been 
all she dare carry. Manifestly she could not 
carry the same sail set for “three,” gentle breeze; 
eight, fresh gale; nine, strong gale, into ten, whole 
gale, and eleven, storm, yet that is exactly what 
she did; on the two worst days, May 6th and 
12th, carrying the same sail as on May 4th and 
5th, except that May 4th had the addition of an 
upper fore topsail (p. 107). There is either some- 
thing wrong with the sails or the wind. If he 
carried that spread of sail there wasn’t the force 
of wind claimed. It is easy to write ten, eleven 
or even twelve in a log and support it on the 
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stand, but it contradicts the sail carried. A com- 
parative table would be as follows: 


Date. Wind. Sails. 
May 4. 3 to 9-—Lower fore topsail, foresail, 
(P03) lower main topsail, upper 


main topsail, upper fore top- 


sail. (P. 107.) 
May 95. 9 to 10—Foresail, lower fore topsail, 


(P. 107) mizzen middle staysail, miz- 
zen topmast staysail. (P. 
108.) 
May 6. 10 to 11—Same as on the Sth. (Pages 
(P. 107) 107-108.) 


May 12. 10 to 11—Foresail, lower fore topsail, 
Jower main topsail, fore top- 
mast staysail. 

We repeat, no vessel could or would carry the 
same sail in “eleven” (storm) that she had car- 
ried in “eight” (light blow) and nine (strong 
gale). She could not and would not carry the 
spread given above through weather correctly 
rated eleven when at twelve she could admittedly 
carry no sail at all. 


Capt. Crowe says (pp. 153, 164, 165, 166): 


The amount of sail carried is always in rela- 
tion to the force of the wind; that in “twelve” 
weather you can carry no canvas at all, in 
“eleven” very little; that eleven weather is very 
rare; that the sail given is “a large amount of 
sail to carry with the wind, as we are led to be- 
lieve it is.” “I doubt very much if the sails would 
stand or the gear. It would be an enormous pres- 
sure of canvas for a force ‘eleven’ of wind.” 
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Capt. Hoben says (p. 173): 


The ship was staunch and strong in every way, 
barring her decks (I leave them out) and she 
could carry any sail would stand the wind, but tf 
it was blowing as hard as the caplain explains tt 
I dont think the canvas would stand the pressure. 


And (p. 188): 


The man who commands the ship ought to 
know when it is time to shorten sail and when it 
ain’t, but what I said, that it appeared to me the 
amount of sail she had was a great deal for the 
heft the wind was blowing, and I can’t under- 
stand yet, with a blow that hard, how she could 
carry that sail. I don’t know whether you had 
them sails on or I never know whether ‘twas 
blowing that hard. I only say, if blowing 
“eleven” it is about ninety—which is more than 
a hurricane—that the sails could hardly stand it. 


Captain Veysey says (p. 196): 


That is the ordinary canvas to run with in 
those latitudes in that time of the year. In other 
words, the weather was ordinary. 


Much is made in the protest and the trial of 
the pooping of the ship by a large wave May 6th, 
and it does have the tragic element that two men 
were lost overboard. But it was a single casualty, 
without relation to general stress. It was, as 
Capt. Veysey says, one of those accidents which 
will happen when a ship’s bow will pop up and 
her stern pop down, and before it can rise out of 
the way a big wave takes it (p. 197). 
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We call the court’s attention to the fact (see 
protest, p. 361) that the day was squally rather 
than a severe storm; that the vessel was at the 
time making only 10% knots per hour—certainly 
not indicating a great weight of wind in the 
spread of sails we have seen she had; that by the 
protest, after the gale at noon the weather gets 
a little better, the squalls become less strong; 
that at 3:25 p. m. the vessel was lifted in her bow 
by one wave and while her stern was away down 
the other pooped her, stove in the chart room 
door and flooded the cabin and store room, car- 
ried two men overboard and injured others. But 
then it was all over. It was like a stroke of- 
lightning. 

We will show that so far from the weather 
being very bad—some of the men not on watch 
were lounging on the poop deck—no one was 
lashed to anything and no danger from the sea 
was anticipated; that in fact one of the crew had 
just gone into the store room for some material 
with which he was about to go aloft to repair a 
sail. The master (p. 111) says there were eight 
all told on the poop deck: Two at the wheel, 
steering; two in front of the chart room, two 
close to the wheel, and then the officer of the 
watch and the second boatswain, and another 
man was just down in the sail room to get addi- 
tional sail. He went down there to get material 
to fix the sails that had torn loose so as to attach 
them again to the stays—the lower fore topsail 
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which was spread—the stays were torn loose 
somewhat. He was going to go aloft and fix the 
sail. He had been ordered to do that. He actu- 
ally did so one or two hours later, after we had 
saved the injured (p. 112). 

Q. Were the men lashed to the wheel? 

A. No. 

Q. Well, the weather wasn’t such that you 
anticipated being pooped by this wave, was it? 

A. No, because even the two men who were 
close to the wheel were there on their own 
account and were even amusing themselves by 
looking at the waves. 


The Structural Deficiency 


We can say all there is to be said on this point 
very briefly. Our contention is that there is but 
one deck intended to keep out the sea, but one 
roof to a ship—the main deck. 

The main deck, the bottom and the sides make 
the water-tight structure known as a ship. 

It is necessary to pierce the main deck in cer- 
tain places, but we claim every piercing should 
be as capable of being made water tight as the 
hatches are. It is no excuse to say the piercing 
is under another deck. The poop deck and the 
forecastle deck are not properly decks. They are 
superstructures; underneath them is the real 
deck, and it should be constructed on the theory 
that the houses or all superstructure may be 
swept away, yet so long as the main deck remains 
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the sea cannot enter the hold. The court below 
says there is no evidence to this effect. It does 
not need evidence. It is self-evident. Suppose 
we had shown one of the hatches had no combing 
and could not be made water tight. Certainly 
we need go no further. We have shown there 
‘were two small hatches through the main deck 
which had no combings and could not be bat- 
tened and made water tight. We claim the fact 
that they were under cover of the poop deck or 
after house is no defense, because the poop deck 
or the house might be crushed in, as actually hap- 
pened in this case, and still the main deck should 
be capable of being water tight. Had these two 
hatches had combings or been water tight no 
harm could have come to the cargo from the 
pooping wave of May 6. We claim that the ves- 
sel is structurally defective in not building these 
hatches with combings and capable of being 
made water tight. But the further defense is 
made that the hatches were in constant use. 
Both of them were not. The one not in use was 
as open to the sea as the one in use. But even in 
use they would have been comparatively harm- 
less had they been provided with combings or 
bulwarks around them to turn away the water. 
One of them was open because a man was get- 
ting material to repair sail stays with which he 
was about to go aloft when the ship was pooped. 
This fact shows that the weather was not bad. 
But admitting the necessity for having the hatch 
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open, this does not excuse the other one from 
being open, nor does it excuse either for the 
absence of combings. 


A. On each side of the vessel there is a small 
hatch like that. 

Q. And were they both open? 

A. The one in the sail room was open, but the 
other one was closed but not secured—not water 
tight. 

Q. Not battened down? 

A. Not battened down. 

Q. Those go through the main deck, do they? 

A. Yes. (P. 108.) 

* * x * * * 

Q. Now, captain, had you anticipated all of 
your upper works being carried away and the 
sea constantly breaking over you here, you would 
have had‘that hatch closed, wouldn’t you? (Ob- 
jection.) 

A. If that would have happened, why the 
chances are that the whole vessel would have 
gone down. (P. 109.) 

He then states he doesn’t think these hatches 
would have foundered the vessel, and anyway a 
vessel is supposed to sail as she is built. 

Q. Well, couldn’t you have made those hatches 
water tight? 

A. You would have to make changes. 

Q. In the ship? 

A. They are on the same level as the deck, so 
I can’t put any air tightening on it unless I would 
nail it down, but then that would prevent me 
from getting down there to get my provisions. 

Q. No combing, then? 

A. No. 
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There is the structural deficiency; had there 
been hatch combings the water on the deck level 
would not have poured into the hold even when 
the hatches were open, and in emergency they 
could have been battened down absolutely water 
tight. 


The Distribution of the Cargo was Bad 


Against the positive assertions of the master 
and others we can only oppose Capt. Hoben and 
Mr. Tucker, yet Capt. Hoben’s opinion, from an 
inspection of the vessel immediately on her 
arrival, is to us so convincing and so explanatory 
of the whole situation that we ask the court to 
give it careful attention. 

I wouldn’t consider the cargo properly dis- 
tributed (pp. 170-171). These French ships may 
strain, but they can’t work much (p. 175). 
Caused by cargo being too low (p. 180). In dis- 
tributing cargo you have to take into considera- 
tion what kind of a cargo it is, etc. (p. 181). Don’t 
know whether ten per cent or forty per cent was 
between decks; believe heft of cargo in lower 
hold with the heavy sea was cause of straining. 
I base it on the condition I found the ship in (186, 
187. Note these pages particularly). Told the 
captain if he carried two more cargoes like that 
his ship would go to pieces (p. 187). 

Personally we consider this disinterested ex- 
pert’s knowledge, based on an inspection of the 
ship after her arrival, as more convincing than 
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that of interested parties, who say they loaded 
the ship by a rule of percentages. 

Mr. Tucker says: “I was of firm opinion there 
was not sufficient cargo stowed in the between 
decks.” And he gives his reasons. (Pages 36, 37.) 


In Conclusion 


It must be remembered in settling up perils of 
the sea, the burden of proof is on the ship. In 
fact so far as mere words go it is all in her 
mouth. Shippers are nearly always helpless. If 
a vessel can justify decks like the Babin Che- 
vaye’s, roiten as to caulking throughout, if own- 
ers can refuse to give the date of last re-caulking 
and get away with the case on mere extravagant 
statement belied by the circumstantial evidence, 
if the burden of proof is sustained by such evi- 
dence as that in this case, then shippers will be 
wholly in the hands of the shipowner. 


Respectfully submitted. 
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STATEMENT OF FACTS. 


Pursuant to the provisions of a charter party exe- 
euted on the 16th of December, 1908, and in evidence 
as Claimant’s Exhibit 3, the French Barque “Babin 
Chevaye” left Antwerp on the 16th of February, 1909, 
with a miscellaneous cargo destined to Portland, Ore- 
gon. On the arrival of the vessel at Portland on the 
23rd of August, 1909, it was found that a portion of 
the cargo was damaged, and this libel in rem has been 
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filed for the purpose of recovering the damage claimed 
by libellants who were charterers of the vessel. 

The charterers under the charter party were en- 
titled to the full capacity of the defendant ship and a 
full cargo of 2984 tons was loaded on the vessel. The 
original libel charged that the vessel was unseaworthy 
at the time when she left Antwerp in two respects: It 
was contended that too large a portion of the cargo had 
been stowed in the hold, and too small a portion in the 
between decks, and that the vessel was therefore too 
stiff. It was contended in the second place that the 
main deck of the vessel was leaky at the inception of 
the voyage. There was an almost complete failure of 
proof on the part of libellant as to the first of these 
contentions, and the proof on behalf of claimants was 
so clear that in their brief in the lower court, counsel 
for libellants did not insist upon their right to recover 
on this ground. We judge from their specification of 
errors found on page 372 of the record that this ground 
will not be insisted upon in this Court. 

The testimony in the Lower Court showed that the 
decks of the defendant vessel had been carefully in- 
spected at Antwerp, and three witnesses, all duly qual- 
ified, testify that these decks were in excellent condi- 
tion and perfectly tight. These witnesses are R. R. 
Baines, who superintended the stowage of the cargo, 
Emile Garnuchot, Surveyor for the Bureau Veritas, 
and J. Lebeaupin, master of the vessel. This testimony 
is not controverted in any manner except as an in- 
ference to the contrary might possibly be drawn by 
the fact that the cargo sustained damage en route from 
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Antwerp to Portland. ‘The evidence shows that the 
damage was comparatively small. Mr. Alfred Tucker, 
general agent for libellants and their representative at 
the Port of Portland, testifies on page 34, that the 
damage amounted to $1,491.26. The statement of 
damage as introduced by this witness included an item 
of $64.40 (Libellant’s Ex. A) for four months’ stor- 
age of the cement, which we think was clearly improp- 
er. The testimony of libellants’ own witness, Henry 
Griffin, says that the entire work of re-conditioning the 
cement consumed six weeks with the men working at 
the job off and on. (Record, page 147). This in- 
cluded the work of two men half the time and four men 
the remainder of the time. Even if the storage charge 
was proper to be made against claimant, it is apparent 
that a four months’ storage charge was excessive. 


For some unaccountable reason appellants have 
transmitted to this court the verification attached to 
claimant’s Exhibit “5,” which is a manifest of the cargo 
(See Record, 357), but the manifest itself has not been 
made a part of the record. We therefore do not have 
a statement of what this cargo consisted of in English, 
but Exhibit “B,” attached to the Meeuwissen deposition, 
found on pages 293-295, gives the contents of the cargo 
in French. It will be seen from this exhibit that the 
cargo contained 4940 barrels of cement (Record, 294- 
295). Mr. Alfred Tucker, the general agent of libel- 
lants, testifies on page 132 of the record, that 961 bar- 
rels of the cement were set aside as damaged. 156 of 
these barrels required only a little hammering to make 
them merchantable. On reconditioning 805 barrels 
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there was a loss of 224 barrels. This is the testimony 
of libellants’ general agent. It shows that the loss on 
the cement was less than five per cent. No damage 
is claimed for the ochre, talcum, Venetian red, or for the 
sacks of grain, all of which must have been damaged 
if in contact with water. The cargo contained a large 
quantity of iron and steel, the value of which is not 
shown by the record, but which must of necessity have 
been great, yet the entire damage claimed by libellants 
to the iron and steel is only $597.00 (Libellants’ Ex- 
hibit “A’’). It is apparent from these facts that the 
amount of water received in the hold of this vessel was 
comparatively small. 

The damage is fully accounted for by the excep- 
tionally stormy voyage which the vessel had. ‘The tes- 
timony shows that from the 18th of April to the Ist of 
July, the weather was continuously bad, except that 
from the 30th of May to the 5th of June, the vessel 
was at Hobart Town, Tasmania. From the 5th to the 
15th of May, the weather was at its worst. A concise 
account of the voyage will be found in the protest, 
which is in the record on pages 359 to 368. ‘The con- 
tents of the protest are abundantly borne out by the 
testimony of Captain Lebeaupin and his officers, M. A. 
F. Rehel and F. M. Grennapin. The 5th of May was 
a bad day. The 6th of May was worse. On these two 
days the decks had been constantly flooded with water, 
the wind and the sea were extremely high. At 3:25 in 
the afternoon the vessel encountered two large waves. 
She rode the first of them, but while the stern of the ves- 


sel was in the trough of the sea a second wave, thirty 
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feet high, struck the deck, carried two men overboard, 
broke the arm of one man, the leg of another, and the 
jaw of a third. This wave demolished the wheel house, 
smashed in the door and wall of the chart room, and 
severely strained the entire vessel. The chart room 
was under the poop deck of the vessel, which was al- 
most equal in strength, as the lower court stated in his 
opinion, to the main deck of the vessel, and was much 
less exposed to the waves. A small hatch opened from 
the chart room into the sail room. It happened that 
this hatch was open at the time when the great wave 
struck the vessel on the 6th of May, one of the seamen 
being down in the sail room for the purpose of securing 
material with which to fix the lower fore topsail, whose 
stays had torn loose somewhat (Lebeaupin, 112). 
The water went from the chart room into the sail room 
and spread out to a considerable extent throughout the , 
cargo. The testimony shows that the hatch in question 
led into the portion of the vessel where the provisions 
were kept, as well as the sails. It was necessary many 
times a day to visit the compartment where sails and 
provisions were kept (Lebeaupin, 72-73) and the lower 
court very properly held that no fault was to be attrib- 
uted to the vessel in not battening down this hatch. In 
any event the failure to batten it down was not the 
cause of this accident. Whatever rule is adopted as 
to the proper construction of the vessel as regards the 
protection of this hatch, the fact remains that at the 
time in question the hatch was properly open for a 
purpose essential to the proper navigation of the vessel. 
The evidence of Captain Lebeaupin, Mr. Rehel, and 
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Mr. Grennapin shows the tremendous force of this wave 
which overtook the vessel on the 6th of May. The dam- 
age was repaired as thoroughly as it was possible to re- 
pair it while the, vessel was at sea (Lebeaupin, 73-75) 
but the impact of the wave had materially weakened 
the vessel. Unfortunately it encountered a still more 
severe storm on the 12th of May. On that day the 
deck was covered with water up to the bulwarks. ‘The 
sea was heavy. The weather is described by Captain 
Lebeaupin as awful, the masts and rigging were 
strained severely, the ship rolled heavily, the poop lad- 
der, the covers to the lifeboats, one of the tarpaulins 
on the main hatch and the tarpaulin of the man hole of 
the pump were torn and carried away (Lebeaupin, 76- 
77). The port side of the deck house, although rein- 
forced with a steel plate, was dented in (Record, 77- 
. 78). The cement of the stanchions around the main 
hatch was broken, and many of the rivets at this part 
of the vessel were also broken (Record, 82). One rivet 
had entirely parted, creating a leak three-fourths of an 
inch in diameter (Record, 82, 344). There was a period 
of forty-eight hours when the decks were completely 
flooded, and when it was impossible for anyone to be on 
the decks (Lebeaupin, 83). During this time the part- 
ed rivet could not be repaired, but it was repaired at 
the earliest possible moment (Lebeaupin, 83). On the 
18th of May the pumps were clear and on the 29th of . 
May the vessel reached Hobart Town (Lebeaupin, 84- 
85). The three disabled members of the crew were 
left at the hospital, and on the 5th of June the vessel 
left Hobart for Portland. The weather continued pre- 
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vailingly bad until the Ist of July (Lebeaupin, 85-86). 
Captain Lebeaupin, who had rounded Cape Horn six- 
teen times, says that he never saw such bad weather 
as he encountered on this voyage (Record, 86). Mr. 
Rehel says that in nineteen years’ experience at sea this 
was the worst weather he ever encountered (Record, 
330, 346). My. Grennapin, who had been sixteen years 
at sea (Record, 348) states that he never saw such bad 
weather as this on any other vovage (Record, 351). 
Claimant contends, and the lower court held, that the 
evidence in this case accounted for the damage to this 
eargo and showed that it was due to perils at sea, for 
which under the charter party, the ship was not re- 
sponsible. 

The testimony shows without contradiction that 
prior to the storms in the early part of May the vessel 
did not leak, and that the pumps were clear at all times 
(Lebeaupin, 66, 68). This circumstance, together with 
the smallness of the damage, is a demonstration, we 
contend, that the damage in question was caused by 
perils of sea. 

If the decks of the vessel had been leaky at the 
inception of the voyage, as contended by libellants, the 
damage must have been far greater and the pumps 
could not have remained clear. 

The charter party (Claimant’s Exhibit “3”) con- 
tains the usual stipulation exempting the vessel from 
liability for damage sustained by the cargo as the re- 
sult of perils of the sea. 
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ARGUMENT. 


The questions at issue on this appeal being princi- 
pally questions of fact, the argument in its most im- 
portant features must be a discussion of the evidence. 
The general facts having been already set forth, we 
shall ask the attention of the court to a discussion of 
the evidence with reference to the three or four mooted 
questions of fact in the case. 


STOWAGE OF CARGO. 


An issue was raised in the pleadings with reference 
to the seaworthiness of the “Babin Chevayve” as regards 
the stowage of her cargo. As we have previously stated, 
we do not understand that this point is now insisted up- 
on by appellants. The stowage was attacked as im- 
proper only on the ground of distribution of the cargo. 
The contention of appellants in their libel is that too 
large a proportion of the cargo was in the lower hold, 
and for that reason the vessel Jabored and _ strained, 
causing her seams to open. 


We think the court will find that no witness for ap- 
pellants has done more than guess at the distribution 
of the cargo as between the lower hold and the between 
decks. The witness who knows absolutely what the 
facts are with reference to this matter is the witness 
Meeuwissen, who testifies on page 283, that 960 tons 
were in the between decks and 2029 tons in the lower 
hold. He reinforces his testimony with a stowage 
plan found at page 292 of the record, and sets up a 
copy of his tally book on pages 293 to 295. The court 
will see that this witness knows absolutely where each 
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portion of the cargo was placed, and that he testifies 
from a record made at the time. His testimony is cor- 
roborated by that of Captain R. R. Baines (255), J. 
Lebeaupin (61), and first officer Rehel (322-323, 335). 
The testimony is to the effect that ordinarily two-thirds 
of the cargo should be in the lower hold and one-third 
in the between decks. The court will see that this cargo 
closely approximated to this rule in the distribution as 
between the lower hold and the between decks. It ap- 
pears from the testimony of Albert Crowe, a highly in- 
telligent witness (Record, 185) that a departure of 50 
to 75 tons from the rule would make no difference in 
the navigability of the vessel. Captain Crowe also testi- 
fies that the captain who navigates the vessel is the 
man who knows best as to her navigability on this 
question of distribution of cargo (Record, 135-136). 
The uncontradicted testimony shows that this vessel 
sailed easily, and that there was nothing in the man- 
ner.of her navigation which indicated any improper dis- 
tribution of the cargo as between the lower hold and 
the between decks (Lebeaupin, 64-65). 

Appellants’ testimony on this subject was charac- 
terized by an entire failure of proof, so much so that 
we find it impossible to discuss this question from the 
standpoint of appellants’ testimony. 


DECKS TIGHT AT ANTWERP. 

The evidence shows clearly that at the time of her 
departure from Antwerp on the voyage in question, 
the “Babin Chevaye”’ was in seaworthy condition in all 
respects, and particularly in the respects in which her 
seaworthiness is questioned by appellants. We refer 
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in this connection to the testimony of Emile Garnu- 
chot, found in the record on pages 295 to 317. Mr. 
Garnuchot testifies that he is an expert of the Bureau 
Veritas. He explains on page 303 of the record, that 
the Bureau Veritas is an International Society for the 
classification of vessels, that the French Government 
has recognized the Bureau for carrying out its naviga- 
tion laws, that on presentation of the certificates of the 
Bureau Veritas the French authorities deliver permits 
of navigation. Mr. Garnuchot testifies that he exam- 
ined the “Babin Chevaye” in January, 1909. We quote 
the following portions of his testimony: 


(Interrogatory VI). Q. State fully and in 
detail the character of the examination made. 

A. I inspected the “Babin Chevaye” afloat and 
in drydock at Antwerp according to Article 8 of 
the Rules for her heavy survey (inspection of the 
vessel in drydock general inside examination—rig- 
ging—deck and caulkng—winches—windlass—out- 


fit—donkey boiler.) 
(VIT). Q. What was the purpose of this ex- 


amination ? 
A. To ascertain the condition of the vessel for 
classification purposes. 


(VIII). Q. What did you find the condition 
of the vesesl to be? 

A. After having ordered the hereafter de- 
scribed repairs, I consider that the “Babin Chevaye” 
at that.time was in good seaworthy condition. It is 
therefore, I have signed the certificate of this vessel 
for the maintenance of her class. 


(IX). Q. Were the decks tight? 


Wi 


A. Yes. 


(Y). Q. What was the condition of the riv- 
ets and stanchions? 


A. I only found one stanchion in very bad 
state at the fore part of the fore hatch which I 
have ordered to be repaired. Some rivets have been 
renewed in the other stanchions. 


(XI). Q. What was the general condition of 
the ship as to being staunch and seaworthy, or the 
reverse ? 

A. This vessel was staunch and in good sea- 
worthy condition. 


(XII). Q. What had been done at Antwerp 
with a view to preparing the vessel for this voyage? 

A. The following are the works executed at 
Antwerp under my supervision to put the “Babin 
Chevaye” in good condition: 


Drydocking of the vessel. Cleaning the bottom. 
Two coatings of paint. Lifted the rudder for ex- 
amination and overhauling the hinges, pintles, etc., 
of the rudder. Changed two rivets in the back piece 
of the rudder. Overhauling the steering gear. The 
vessel having collided with the quay in maneuvering 
and damaged her port quarter, the tenth frame 
counting from the after bulkhead had been broken 
in three places above the waterline in the afterpeak. 
To repair same we have fitted a butt-strap in going 
from the lower stringer to fifth rivet above the up- 
per crack. In the holds, replaced some rivets in 
stanchions, repaired the stanchion at the fore part 
of the fore hatch, inspected the cement in bottom 
and found same in good condition. Inspected the 
decks and their caulking, the masts and anchors, 
which were in good condition. A small repair was 
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done to the stock of the starboard anchor. The 
windlass was examined and repaired. Donkey boil- 
er: Placed 4 vertical boiler stays of 50 millimeters 
—placed 2 boiler stays to prevent a bulb. Tested 
by water the donkey boiler up to 11 Kg., found in 
order. Regulated the valves under steam at 8 Kgs. 
Donkey engine repaired, changed the pistons on the 
water end. ‘Tested the engine after repairs. 

The above details are taken from my note book 
in which I mentioned them at the time of the sur- 
vey. 


Mr. Garnuchot then testifies that he is a Lieuten- 
ant in the French Navy, and for eleven years has served 
with the Bureau Veritas, having for his duty the in- 
spection of vessels, the superintending of repairs, and 
the building of new vessels. 


Upon cross-examination Mr. Garnuchot testified as 
follows: 


(1) Q. State how long a time your examina- 
tion of the “Babin Chevaye”’ occupied. - 

A. After so long and after having surveyed so 
many vessels since 1909, it is difficult for me to re- 
ply with precision. All I can say is that the inspec- 
tion of the “Babin Chevaye” took several days in 
January, 1909. 

(3) Q. For what purpose did you examine 
her? 

A. It is customary when a vessel must pass 
her survey that the master or owners advise us when 
she is empty and at our disposal for inspection. This 
must have been also the case for the “Babin 
Chevaye” as far as I can remember. 

(4) Q. Was it (your purpose) to give her a 
rating in Bureau Veritas for marine surance? 
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A. Yes. A vessel is stated to have a certain 
rating in certain classes in the Bureau Veritas, that 
means to say that her build (hull, decks, rigging, en- 
gines, boilers, winches and windlass, outfit and all 
dependences) complies with all the requirements of 
rules in your possession and that since her building 
she has been submitted to all required surveys and 
that in consequence of these surveys she has been 
found, or has been put in good condition. For full 
details see the rules marked Exhibit “D.” 

(5) Q. State what decks you particularly 
examined and state the method of your examina- 
tion. 

A. I made the general inspection of the decks, 
examining the main deck, poop deck and forecastle 
deck by sounding the seams. 

(6) Q. Who were with you when you exam- 
ined the decks? 

A. As soon as the vessel to be inspected is at 
our disposal we have free access on board (as per 
rules marked Exhibit “D”) and need not be accom- 
panied by any one. We make our inspection at the 
time we think best to do so to see the condition of 
things or follow the repairs ordered. It is probable 
that on my first visit on board I was accompanied 
by some one representing the owner, or some one 
belonging to the vessel, as this is customary, but I 
do not remember who was with me, for the reason 
stated in reply number one. As inspector of the 
Bureau Veritas I act alone. 

(7) Q. How long a time were you engaged 
in examining the decks? 

A. I did not make any note of the exact time 
occupied in this particular work, as explained in 
my answer to number one. 
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(8) Q. Did you examine the seams of the 
main deck? 

Ae aes: 

(9) Q. If you did, state if you examined all 
of them through the length of the ship? 

‘A. When it is stated that a deck has been ea- 
amined this means that it has been inspected from 
fore to aft, starboard to port, in such a way as to 
examine every part of the deck and completely. This 
is what I mean by having inspected the decks. This 
inspection of the decks on the decks was completed 
by the inspection of the decks in the holds where I 
examined them underneath to see if there were any 
leaky rivets. I found none and the caulking was in 
order. 

(10) Q. If you did not do so, then state ex- 
actly what you did do? 

A. I did examine all of the seams of the main 
deck, as explained in my answer to question number 
nine. 

(11) Q. How did you examine the rivets 
and stanchions and what rivets and stanchions did 
you examine? 

A. In passing through the holds I examined 
all the stanchions and examined if the top and bot- 
tom rivets were tight. 

(12) Q. Did you examine the rivets of the 
hull plate? ; 

A. Yes. As customary when a vessel is in 
drydock. I examined the hull of the vessel under- 
neath and on the sides. I test with the hammer all 
rivets which do not seem quite in order or doubtful, 
which condition cannot escape any one who knows 
what a doubtful rivet is. That is how I proceeded. 

(13) Q. If vou state you did, state whether 
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you exammed them from the outside as well as the 
inside. 

A. My reply to question number twelve ap- 
plies to outside examination. As to inside examina- 
tion I must remark that generally the ceiling and 
lining and bulkheads hide part of the inside of the 
hull and that I can only see those places where the 
plating is bare. I examined particularly the holds 
to discover leaky rivets. That is how I proceeded. 
No regulation of any society for the classification 
of vessels, nor of any maritime country, compels an 
owner to take down the ceiling and lining every 
year without having serious doubts as to the state of 
the rivets in the plating, which demands would arise 
from the outward examination described in answer 
to direct interrogatory number twelve. 

(78) Q. If in answer to question twelve you 
state something had been done at Antwerp with a 
view to preparing the vessel for its voyage, state 
whether you know what had been done of your own 
personal knowledge. 


A. I know of my own personal knowledge 
what was done as detailed in my answer to ques- 
tion number twelve. 


(19) Q. Were you present when it was done? 
A. I followed the repairs and made sure that 
they were done in good condition. 


(20) Q. Who ordered it done? 
A. The Bureau Veritas. 

The foregoing testimony of Mr. Garnuchot is 
strongly corroborated by the testimony of Captain 
Baines, whose qualifications are proved by the testi- 
mony of two witnesses in addition to his own (Hoban, 
190), (Rehel, 324). Captain Baines testified im re- 
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sponse to interrogatory twenty (decord, 244, 257) that 
he examined the “Babin Chevaye,” looking for evidence 
of leakage by decks, or for anything else that was out 
of order. He then testified as follows: 


(21) Q. What did vou find on such exam- 
ination with reference to the decks of the vessel? 

A. I found her decks tight from below and on 
deck I was on the lookout for any suspicious places 
or signs, but found her caulking good, the decks 
generally in good condition. 

(22) Q. What did you find with reference 
to the stanchions and rivets? 

A. I found nothing wrong with stanchions and 
no rivets in them deficient. 


(23) Q. State generally what was the con- 
dition of the vessel with reference to seaworthiness 
at the time when you made such examination. 

A. She was in good condition and appeared to 
be thoroughly seaworthy. 

(24) Q. State your opinion with reference 
to the equipment of the “Babin Chevaye” for her 
said voyage beginning February 16th, 1909. 

A. So far as I could see the vessel was in 
every way equipped for the voyage, but this was 
not in my province. 

In response to the twenty-seventh cross interroga- 
tory (dtecord, 249, 264) Captain Baines testified: 

(27) Q. Which decks of the vessel did you 
examine at this time? 

A. Whenever, and wherever the main deck 
was clear, I would look at the seaming and if any 
place looked suspicious would try it with my knife, 
and where covered with crew’s quarters would get 
inside and see whether the seams were well filled. 
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(34) Q. What decks of the vessel did you ex- 
amine? 

“A. The main deck. See my reply to question 
number twenty-seven. 

(38) Q. Was your examination and was his 
(Garnuchot’s) examination made with special ref- 
erence to the seaworthiness of the vessel in classing 
her for marine insurance? 

A. My examination was made more particu- 
larly in order to be conscientiously enabled to cer- 
tify that her caulking was good and her decks 
tight for the intended voyage. I was instructed to 
make sure that the vessel was thoroughly seaworthy 
before her voyage as to stowage of cargo. The Bu- 
reau Veritas surveyor can reply for himself. I be- 
lieve he would be interested as to whether she was 
entitled to retain her character in the Bureau Ver- 
itas books. 


The foregoing testimony of Mr. Garnuchot and 
Captain Baines is strongly corroborated by the testi- 
mony of Captain Lebeaupin. The uncontradicted evi- 
dence of this witness brings these claimants and appel- 
lees within the protection of the Harter Act. He 
shows clearly that the vessel was staunch, strong and 
seaworthy and properly manned, equipped and sup- 
plied at the inception of the voyage. We quote his 
testimony as found on pages 53 to 58 of the record: 

Q. Captain, what was the condition of the 
“Babin Chevaye” when she left Antwerp on this 
voyage? 

A. She was staunch, strong and— 

Q. Seaworthy? 

A. Seaworthy, ves, and good condition of nav- 
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igability and fit in every respect to make the in- 
tended voyage. 

Q. What was done with reference to overhaul- 
ing and repairing the vessel at that time, if you 
know? 

-A. She had been examined by one of the sur- 
veyors of the Bureau Veritas and two deep sea 
captains and myself as to her condition, and then 
the vessel was put in drydock and in drydock: all the 
rivets had been gone over to see if they needed 
any repair. Only just a few aft which had to be 
replaced or repaired, and after the vessel had been 
thoroughly cleaned she was painted with two coats 
of paint entirely on the outside and the rigging 
was entirely gone over, if anything was—the rigging 
was working all right; deck has been examined and 
all the chains and anchors have been examined to 
see if they were in good condition; and then of 
course in general all of the rivets all over the ship 
were examined and looked after, or looked over. 

Q. What was the condition of the stanchions? 

A. They were all in good condition, with the 
exception, I believe, of one stanchion, which re- 
quired some new rivets. 

Q. Were those rivets put in? 

A. Yes, the surveyor of the Bureau Veritas 
made them put it in. 

Q. What was the condition of the stanchions 
and rivets on the vessel when she sailed? 

A. In very good condition. 

Q. What sort of an examination did you per- 
sonally make prior to the time when the vessel 
left? 

A. I went all over the ship when she was in 
drydock and went down in the hold and all over the 
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deck, examined the deck, examined the seams with 
my knife to see if they were properly fixed, and 
went up in the rigging to see if that was in good 
shape. I found that part of one of the masts was 
not quite in good condition, so I had the mast 
lowered to examine and verify exactly what needed 
repairs. I assisted in examming the donkey en- 
gine, with two engineers appointed by the French 
Consul, who ordered some repairs to be made to 
that. 

Q. Were the repairs made to the donkey en- 
gine? 

A. Yes, of course, otherwise they wouldn’t 
have given me my certificate. 

Q. Were the repairs made to the mast as 
desired ? 

A. Yes, everything was found in good condi- 
tion and had been repaired as ordered by the dif- 
ferent surveyors appointed. 

Q. What was the condition of the main deck 
of the vessel when she sailed? 


A. In very good condition and perfectly water- 
tight. — 

Q. What was the condition of the poop deck 
when the vessel sailed? 

A. The same, also; in very good condition. 

Q. What was the condition of the hatches 
and their coverings when the vessel left Antwerp? 

A. They were in very good condition; there 
were three tarpaulins on each hatch and during 
the bad weather I had a breakwater built over the 
main hatch, to protect the tarpaulins. 

Q. Were these tarpaulins watertight? 

A. Yes, of course. 

Q. Were any of them new? 


20 


A. The two lower ones were absolutely new, 
and the third one on top, to protect the others, had 
already made one voyage. 

Q. What was the condition of this third tar- 
paulin ? 

A. It was in good condition, too; it was wa- 
tertight, just the same. 

Q. When was the “Babin Chevaye” built? 

A. 1901, the same as that. 


Q. What is the life of a sailing vessel as a 
first-class sailing vessel, how long is she ordinarily 
rated as a first-class vessel? 

A. From fifteen to twenty years. 

Q. Is she ordinarily used after the expiration 
of fifteen or twenty years as a sailing vessel of 
any other class? 

A. Yes, she can go down into second or third 
class; all depends on the condition she is in and 
whether the repairs prescribed by the Bureau Veri- 
tas have been executed. 

Q. How was this vessel manned when she left 
Antwerp in February, 1909? 

A. Twenty-five men, all told, among whom 
three officers, two boatswains, one mechanic— 

Q. Carpenter? 

A. Well, the man who runs the donkey engine, 
engineer, sort of engineer-carpenter, and the bal- 
ance are sailors, and one novice, or one layman, 
you might say. 

Q. Apprentice? 

A. One apprentice, yes. 

Q. State whether or not these men were compe- 
tent to perform their several duties. 

A. Yes, they were all good sailors, and capable 
of doing their duty. 
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Q. Was the first mate a competent navigator? 


A. Yes, he had a license of deep sea captain, 
and I believe he had navigated for fifteen years. 


Q. What can you say as to the second mate? 


A. He was authorized—had a license to nav- 
igate sailing vessels on the French coast; a certain 
distance from shore, according to the prescrip- 
tions of the law, he was in command. 


Q. Was he qualified and capable of perform- 
ing the work which fell to him on the voyage in 
question ? 

A. Yes, of course. 

Q. Did the ship carry—well, he has stated 
she carried a carpenter. What can you say as 
to the qualifications of the carpenter? 

A. For years he had worked in different ship- 
building vards where ‘he was principally employed 
as caulker and for the last years he has taken to 
navigation. 

Q. Did he know his business? 

A. Yes, very well. 

Q. State whether or not this complement of 
officers and crew was adequate to the proper nav- 
igation of the vessel . 

A. I had one man more than is generally 
required; twenty-four is the usual requirement. 

Q. Would twenty-four have been sufficient? 

A. Yes, that would have been sufficient. 

Q. How was the “Babin Chevaye’” equipped 
for this voyage? 

A. Had on board the chain, anchors, life- 
boats, sails and all the necessary material required 
to make repairs, substitutes for the pumps and 
supplies to last one year. 

Q. What was the condition of the pumps? 
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A. They were in very good condition and of 
the latest model. 

Q. State whether or not she carried fuel for 
the use of the donkey engine and for other pur- 
poses. 

A. I had thirty tons of coal. 

Q. State whether or not that was sufficient. 

A. Yes, amply. 

Q. State whether or not the vessel was sup- 
plied with whatever was needful to her navigation 
and the proper care of her crew. 

A. Yes, I gave the orders myself in Antwerp 
to put enough material to replace and provisions 
on board to last me one year. 


The testimony of the foregoing witnesses is cor- 
roborated by the circumstances in this case. It ap- 
pears from the testimony of Captain Lebeaupin that 
the bad weather started on the 18th of April (Rec- 
ord 68). Although the decks were covered with water 
during much of the time from and after the 18th of 
April, the pumps remained clear and there was no 
indication of any leakage in the vessel until after the 
severe storms encountered on the 5th of May and the 
ten days immediately following that date. _ (Record, 
68-69.) Furthermore, as we have elsewhere shown in 
this brief, the cargo consisted in large part of perish- 
able merchandise. There was considerable grain, tal- 
cum, ochre and Venetian red. No claim is presented 
for any damage to this perishable portion of the 
cargo. The coke must have been somewhat dam- 
aged if any considerable amount of water had got on 
it, but no claim is presented for damage to coke. The 
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cargo was very largely a cargo of iron and steel and 
the only damage claimed to the iron and steel is $597.00 
(Libellants’ Exhibit “A’”’?), manifestly a small fraction 
of the value of the metal portion of this cargo. Of 
4,940 barrels of cement contained in the cargo, but 
224 barrels were lost (Libellant’s Exhibit “A’”’). 
Clearly the damage must have been far greater than 
this if the decks of the vessel had been leaky when 
the voyage began. This fact will be the more ap- 
parent when we consider in detail the history of the 
trip and the character of the weather which this 
vessel encountered. 


Libellants offered evidence to show that the top 
thread of the caulking on the main deck was not in 
good condition when the vessel reached Portland. ‘The 
evidence was to the effect that there are five or six 
threads in the caulking of a seam and that generally 
speaking only one of these threads, the top one, was 
taken out (Jordan, 143-144). Captain Lebeaupin 
explains this condition by the fact that the deck had 
been under water a large share of the time during the 
voyage in question and that the pitch in the oakum 
at the top of the seams had rotted somewhat (Rec- 
ord, 202-204). 

Q. Captain, were you present on the “Babin 
Chevaye” when she recaulked in Portland, in the 
fall of 1909? 

A. Yes, most of the time. 

Q. Did you observe the condition of the upper 
thread of the caulking which was removed on a 
portion of the vessel at that time? 


A. Yes, I have. 
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Q. State what was the cause of the condition 
of the thread which was removed. 

A. (Through interpreter) He says there are 
two reasons for it. The first reason is: That during 
the three months that I was in bad weather the 
outside surface of the wood deck became soaked 
and communicated the moisture to the pitch, and 
made it rot a little. The second reason is: On 
account of the straining of the vessel, the seams of 
the deck opened up in certain places, and because 
the water could not get right through the seam 
down between decks, it followed the seams into 
the deck that had become soft; and as soon as 
the oakum once gets wet or soaked it rots gradual- 
ly, and in every—at least only one thread had 
become affected. 

Q. What was the condition of the other threads 
in the caulking underneath the top thread? 

A. I don’t know what the condition of those 
was, but it can be assumed that they were in good 
condition, because the iron that we put into it 
eouldn’t reach the bottom of it. The deck from aft 
until as far as the forecastle was in bad condition, 
but the other part from forward of the forecastle 
was perfectly intact, was in good condition. 

Q. What explanation can you give for the 
difference / 

A. The reason for that is that the after deck, 
the part that has been ordered to be recaulked was 
practically never free from water except prob- 
ably one week in the whole three months of bad 
weather, whereas the front part very seldom was 
under water. 

Q. What is the fact as to how tight—the main 
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deck of this vessel was under water during these 
three months, while the weather remained bad? 

A. As far as I can remember, only a few days 
it was dry. 

Q. How much of the day would the deck be 
covered with water? 

A. During the bad weather, the deck was all 
the time under water; not exactly covered up to 
the bulwarks, but there was water on the decks 
right along during the bad weather days. 


Q. During the whole 24 hours? 
ae Wes: 


CAULKING POOP DECK. 


The contention of libellants with reference to the 
decks of the “Babin Chevaye” is based on the fact that 
some caulking was done to the poop deck after the 
vessel had been at sea several weeks (Lebeaupin, 66), 
(Rehel, 337-338). This matter is fully explained by 
Captain Lebeaupin. We have quoted his testimony 
on page 55 of the record, to the effect that the poop 
deck was in excellent condition when the vessel left 
Antwerp. He testifies on pages 65-66 as follows: 


Q. How were the seams on the poop deck 
caulked when the vessel left Antwerp? 

A. You mean what condition the seams were 
in? 

Q. No, what material were they caulked with? 

A. They were caulked with oakum and putty. 

Q. State what is the proper material for the 
caulking of the seams of the poop deck. 

A. It is generally left to the captain, and, in 
my opinion, I prefer to have putty. 

Q. What effect did the heat in the neighbor- 
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hood of the equator have on the caulking on the 
poop deck? 

A. When we passed the equator, the wood 
dries out, and the putty gets dry and sometimes 
some small leaks are caused, which are repaired; 
and, if we had pitch on there, the heat would melt 
this, and there would be nothing left at all. It 
would be all running over the decks. 

Q. What happened on this particular voyage, 
with reference to the seams of the poop deck, when 
the vessel got in the neighborhood of the equator? 

“AA. I discovered a few leaks which I had re- 
paired after the rains were over. 

@. What was the condition of the vessel after 
this—what was the condition of the poop deck after 
these repairs had been made? 

A. Water tioht. 

Q. What had been the condition of the weather 
prior to the time when these repairs were made? 

“A. I had had normal weather and very warm 
near the equator. 

Q. Had you had any storms prior to that time? 

A. No. 

Q. Had there been any indication that the 
vessel was leaking up to that time? 

A. No, none whatever. 


An examination of the plan of the vessel, as shown 
on claimant’s Exhibit “2,” and on which the poop deck 
is marked in red ink, will show the court that leakage 
in the poop deck could not damage this cargo as long 
as the main deck remained intact. The testimony of Mr. 
Garnuchot on this subject is clear and uncontradicted 
(See Record, 297, 307-308). 

(22) Q. Was it possible for leakage in the 
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poop deck to damage the cargo of the “Babin Che- 
vaye” if the vessel remained in other respects tight, 
staunch, and seaworthy ? 

A. It was not possible for leakage in the poop 
deck to damage the cargo of the “Babin Chevaye,” 
otherwise not only the poop deck must have leaked 
(and this was in order as per my survey), but also 
the main deck must have leaked, which was also in 
order. The main deck is protected by the poop 
deck. 


Captain Baines testifies on the same subject (ec- 
ord, 245, 258): 

(29) Q. State under what deck the cargo 
of the “Babin Chevaye’”’ was stowed. 

A. Under the main deck. 

(30) Q. Was any of the same stowed under 
the poop deck? 

a NG. 

(31) Q. Was it possible for leakage in the 
poop deck to damage the cargo of the “Babin Che- 
vaye? 

A. No, unless the main deck leaked. 


Captain Baines further testified that it was usual to 
caulk the decks of sailmg vessles at sea as conditions 
arose which seemed to call for it. (See his testimony, 
245, 258-259). 

(32) Q. Is it usual to do caulking on the 
poop deck during the voyage? 

A. Yes. 

(33) Q. Are there any reasons for caulking 
the poop deck on the voyage rather than in port? 

A. Yes. In the trades an excellent opportu- 
nity to caulk this, or any other deck, is availed of 
and as a rule is only done when the weather is fine. 
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It is quite customary in all vessels to caulk wooden 
decks at sea. 
He testified on cross-examination as follows: 


(Record, 250-251, 268-269). 


(50) Q. If you say it is usual to caulk a poop 
deck during the voyage, state also whether it is 
usual to do any other deck caulking, during the 
voyage. If so, what caulking? 

A. Quite customary in sailors and steamers to 
caulk any parts of the deck, which after passing 
through stormy latitudes may show that it is nec- 
essary or advisable so to do. The caulking done at 
sea is generally well done by the ship’s carpenter 
and in fine weather only and better done than when 
in port when contracts cause the work to be hur- 
ried. . 

(51) Q. Have you ever known the main 
deck to be recaulked after the commencement of a 
voyage? 

ie Nes. 

(52) Q. If you say you have known such re- 
caulking to be done state the facts and circum- 
stances. 

A. Seldom is a voyage made but a supply of 
necessary stores is shipped for the purpose and used 
in the fine weather of the voyage. It is a general 
custom. 

(53) Q. Is it not true that vessels prefer to 
do their own deck re-caulking during the voyage 
with their own crew, to save expense? 

A. ‘They have their crew and must keep them 
employed profitably and avail themselves of fine 
weather to keep ship in repair. Same may be said 
of repairing sails, and of course they make what 
economies they can and get better results. 
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Appellees concede the rule that the law requires a 
vessel to be reasonably fit for the voyage she is about 
to take. The courts have repeatedly said that a ship 
owner must know that a vessel is apt to meet with 
rough weather in making her voyage; but the story of 
the voyage of the “Babin Chevaye” in the year 1909 
takes it completely out of the operation of this rule. 
The voyage was tragic in the extreme. It cost the 
lives of two members of the crew, maimed three others 
and the entire vessel narrowly escaped shipwreck. We 
are unable to see how any court can read the story of 
this voyage as detailed by the witnesses Rehel, Lebeau- 
pin, and Grennapin, without reaching the conclusion 
that this was an extraordinary voyage, and that the 
stress of weather encountered by the vessel was severe 
beyond anything that the owners of the ship could 
anticipate, and beyond their power to guard against. 
The stress of wind and wave encountered by this ship 
on her voyage from Antwerp to Portland is abundantly 
sufficient to account for the small damage sustained 
by this cargo. 

We assume that the court would prefer to read the 
story of the voyage in the language of the witnesses, 
and we shall therefore not attempt to paraphrase it. 
We quote: 


CapTaIn JosEPH LEBEAUPIN, (Record, 68-86): 


Direct Examination. 
Q. The condition of the sea on the 18th of 
April, 1909? 
A. Bad weather, running sea, violent lowering. 
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The deck is constantly covered with water, and try 
to change the course of the vessel by changing the 
sails so as not to roll so much. 

Q. What was the latitude at that time? 

A. 43 degrees south. 


Q. What was the condition of the sea on the 
29th of April, 1909? 

A. Strong wind from the east, southeast. The 
waves continuous, would ship on the vessel. The 
vessel continuously ships waves. ‘The deck is con- 
stantly full. 


Q. What were the conditions on the first of 
May? 

A. Very bad weather. The vessel experiences 
severe strain on account of the condition of the sea. 
Violent rolling, causing fears for the safety of the 
cargo. The deck is constantly swept by seas. Ves- 
sel strains very much, both in masts, rigging and 
sails. ‘The barometer sinks two degrees, which is 
very rare; two degrees an hour, which is considered 
very rare. 

Q. What was the condition on the 2nd of 
May? 

A. Sudden change of wind, violent rolling, and 
the deck is continuously covered with water. 

Q. What indication did the pumps give, if any- 
thing on this day, as to whether the vessel had, up 
to this time, leaked any? 

A. So far pumps are always clear, according 
to the books. 

Q. What did that indicate as to whether the 
vessel had leaked any up to this time? 

A. No, it indicated there were no leaks. 

Q. What were the conditions on the fourth of 
May? 
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A. 10 P. M. a storm is blowing; the vessel be- 
haves very well, in spite of the fact that the deck 
is constantly covered with water. 


Q. What was the condition of the wind on that 
day? 

A. The weather was very strong, quoted here 
as nine, the maximum being twelve. 

Q. That is the wind? 


A. The wind was very strong, and is quoted 
here as nine, showing the degree of strength of the 
wind, the maximum wind being generally twelve. 


Q. What were the conditions on the 5th of 
May? 

A. The storm continues, and I am obliged to 
take sails in. The deck is constantly full, from 
starboard to port side. At 5 P. M. the storm in- 
creases in violence, sea is very high, and the seas 
cover the deck from one end to the other, and, in or- 
der to avoid accidents, I am obliged to let the ship 
sail with the waves. ; 

Q. What were the conditions on the 6th of 
May? 

A. Two days before it had been storming right 
along, and I was sailing under— 

The sea was literally mountain high. Decks 
were absolutely covered with water, and I couldn’t 
tell whether the vessel was taking on water from one 
side or the other, because the water was running 
all over. 

Q. At seven in the morning what happened? 

A. The wind is blowing a gale; the break 
water on the main hatch is carried away by the sea. 

Q. Was that the break water which you con- 
structed yourself on taking command of the vessel? 


A. Yes. 
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Q. Did this—did the washing away of this 
break water, let water into the main hatch? 

A. No, because the tarpaulins remained—they 
were still there. 


Q. What effect did this sea have on the vessel? 

A. Considering the condition of the weather, 
the vessel behaved very well, and answered: the 
helm. 

Q. How were the pumps? 

A. The pumps were clear. 


Q. Proceed and tell what happened on that 
day and what the condition of the sea and weather 
was from time to time. 

A. I never saw such a strong wind, and high 
seas as on that day. At noon there was a let-up of 
the bad weather which made us hope that the storm 
would abate, but about 3:20 P. M. the vessel was 
caught by two tremendous waves. The first one 
didn’t hit the vessel, but lifted the bow so far out of 
the water that the stern went out, went way down 
into the water, and the second wave at that same 
moment, landed on the poop deck, broke in the 
steering box cover, broke a few spokes in the wheel, 
smashed the door of the chart room, and also the 
wall in between the staircase and the chart room, 
carried away everything there was in the chart 
room, maps, and everything movable, and I had 
just entered the chart room five minutes before, and 
so I was swimming around in the chart room. The 
water descended the staircase, and covered all the 
quarters and the saloon with a foot of water. The 
two men that were at the wheel were carried away, 
Gallen and Jaoeum. Gallen was found a little 
ways off—Gallen was found a little ways further on 
the deck with his arm broken. ‘The second mate 
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was swept over the entire poop deck, and recovered 
at the bottom of the staircase with a broken leg. 
The carpenter, Quelen, was also carried away and 
was found near the rail-with already two legs over- 
board, and just—and he was assisted just in time 
by another sailor, who was Riou—who was standing 
near the chart room. He had his jaw smashed. 
Fortunately the first mate, the first boatswain, who 
stood near the wheel, grabbed the steering wheel, 
because otherwise all of us and the ship would have 
been lost. And as soon as I could get out of the 
chart room, I had the other men of the watch called 
so as to assist him, and I discovered that two men 
were missing, and after consulting with the entire 
crew, it was decided that it was impossible to save 
the two men, and as soon as I was able, I—a few 
hours afterwards, as soon as I was able, I had the 
water removed from the quarters and the salon, 
but there was so much water in the sail room that it 
had already leaked down to the between decks. 


Q. Will you point out on Claimants’ Exhibit 
2 how the water went down from the chart room 
into the sail room, and from the sail room into the 
cargo? 

A. The water came over here, over the poop 
deck, stove in the door of the chart room and the 
wall, and went down the staircase, and there was 
one foot here; in the aft quarter was one foot of 
water. The water went down the little hatch in the 
sail room, and got into the between decks, and it 
had dispersed itself over the entire between decks, 
over the steel, because in between decks, there is a 
large plate of iron to reinforce the vessel, and the 
water has followed this plate further than half the 
vessel—the middle of the vessel. 
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Q. The plate of iron you speak of is in the ves- 
sel for what purpose? 


A. To reinforce, to strengthen the vessel. 


Q. State what the hatch leading down into the 
sail room and the store room is used for? 

A. Nearly every moment we have to go down 
there—either for provisions or for sails, or for 
material to make repairs, and at the time that this 
water came down the hatch—came down the stair- 
case—one man had just opened this little hatch and 
was down there to get something to repair the sail 
that had been torn. 

Q. Is it possible, in the practical navigation of 
such a vessel as the “Babin Chevaye,” to keep that 
particular hatch battened down? 

A. No, we couldn’t do that, because we have 
to pass through it too often, and it is very seldom 
that any water would go down there except in case 
of an accident. 

Q. What was the construction of the wall and 
door of the chart room prior to the time when this 
storm was encountered ? 

A. The door and wall were in good condition, 
and in the eight or nine years that the vessel had 
been at sea, there had never been any damage done 
to it. 

Q. What was the condition of the wheel house 
prior to the time that this storm was encountered? 

A. Very good condition also, and additionally 
secured with ropes, tied down. 

Q. What did you do with reference to repair- 
ing the damage to the wall and door of the chart 
room? 

A. I made a strong door which would slide _ 
back and forth, and the inside wall I have not re- 
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paired because—I repaired that temporarily with 
sails to be able to show the damage done, to the 
receivers of the cargo. 

Q. I didn’t understand. What does he mean 
by that? 

A. It was on the inside, and consequently was 
not absolutely necessary to repair that, and I only 
repaired it temporarily. 

Q. How soon did you make the temporary re- 
pairs that you speak of? 

me. “Nextedaya 

Q. When you got the new door constructed, 
what was the condition of the wall of the chart room 
as to whether it was water tight, and would keep 
out the sea? 

A. You mean the wall and the door? 


Q. The wall and the door. I think you said 
the wall was damaged. 


A. On the inside. 


Q. What was the condition of the door of the 
chart room? 

A. It is very seldom that water is shipped on 
the poop deck, but as it was, it was properly re- 
paired, but probably not absolutely water tight. 
Couldn’t be absolutely tight, because the door had 
to be removed once in a while, whenever anybody 
had to pass. 

Q. Was it possible for you, under the condi- 
tions to make any better repairs than you did? 

A. No, not while at sea. 

Q. Now, what were the conditions on the 7th 
of May? 

A. The weather improves a little, but the seas 
are still so high, that it is impossible to gain any 
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headway. ‘The vessel is rolling to such an extent, 
that fear is entertamed for the safety of the sails. 

Q. Was an inspection made of the masts and 
rigging on that date? 

A. The 7th of May, you say? 

Q. Yes. 

A. Yes, we replaced the broken stays, and 
made an examination in the masts. 

Q. What were the conditions on the 8th day 
of May? 

A. Gales, considerable rolling. The weather—-- 
the vessel strains very much, as well as the rigging 
and the masts. Oblged to sail with the wind be- 
hind, on account of the condition of the sea and of 
the wind. The deck is absolutely full. During the 
entire day, we had to sail with the wind from be- 
hind for the safety of the vessel. 

Q. What did the pumps show on this day? 

A. The pumps show an increase of five centi- 
meters water in the hold. 

Q. Five centimeters is how many inches? 

Interpreter: About one and a half, I think. 

A. It is impossible when the vessel is rolling 
as she did at that time to get at the exact quantity 
of height of the water in the hold, because the entire 
pump is naturally soaked at the bottom with water, 
and it is impossible to get at the right height in one 
place. 

Q. What were the conditions on the 9th of 
May? 

A. The same kind of weather, the vessel strains 
heavily, rolling, and a few seas are shipped. 

Q. What were the conditions on the 10th of 
May? 
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A. The weather was improving considerably, 
the wind has let up, but the vessel still suffers from 
severe rolling on account of the mountain-high seas, 
which strain the vessel. On that day, we visited the 
hold, and found five barrels of cement loose. 

Q. What was done with reference to these 
barrels of cement? 

A. We have re-stowed them, and the entire 
after end of cement discovered to be wet. 

Q. What were the conditions on the 12th of 
May? 

A. Weather awful. Very heavy sea, taking the 
ship from the side, and straming enormously the 
masts and the rigging. Violent shocks felt through 
the heavy rolling, shocking the ship from the stem 
to stern. The deck is completely full. 

Q. When you say the deck was completely 
full, what do you mean? 

A. I mean by that that the deck was entirely 
covered up to the bulwarks, and that water runs 
over the hatches, and that the deck—that the vessel 
ships water from the lee side as well as from the 
off side—what do you call that? 

MR. McCAMANT: The windward side. 

A. The windward side. At 11 A. M. it is 
impossible to continue our course. We steer with 
the wind. 

Q. What was the condition at 1 P. M. on that 
day? 

A. Weather awful. I just mentioned that. 

Q. What was the condition at 9 P. M. on that 
day. ; 

A. A jump of the wind from west to north- 
west, and on account of the change of the wind, the 
vessel shipped some water. 
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@. What happened to the railing of the poop 
ladder? 

A. The poop ladder was carried away as well 
as the covers of the life boats. The third tarpaulin 
of the main hatch was carried away, and also the 
tarpaulin of the man hole of the pump was torn 
and carried away. 

Q. How about the other two tarpaulins on 
the main hatch? 

A. Those remained intact. 

Q. Did they remain water tight? 

A. Yes, certainly. 

Q. What happened to the port side of the 
deck house? 

A. The deck, you say, the deck house? 

Q. The port side of the deck house, the 12th 
of May. 

A. Qh, the port side of the deck house was 
entirely dented in. 

Q. What was the construction of this side of 
the deck house prior to the storm? 

A. She was in good condition, and one centi- 
meter—no, one-half centimeter, I think—one-half 
centimeter thick of steel and reinforced with addi- 
tional iron. 

Q. What was the condition of the railing of 
the poop ladder prior to the time this storm was 
encountered. 

A. Very good shape, built of good wood. 

Q. Captain, what was the weather on the 13th 
of May? 

A. The sea was still high, and the rolling con- 
tinues, and the deck is completely flooded. 

Q. State what the conditions were on the 14th 
of May? 
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A. The weather improves considerably, and 
we can get on the deck, and as soon as this was 
possible, I made an examination of the vessel with 
the officers of the watch. The cement of the 
stanchions around the main hatch was broken, and 
the bulwarks have been stove—have been bent to- 
ward the main hatch, and the majority of the 
rivets of the stanchions have been broken in this 
particular place. One had entirely parted, causing 
considerable leak which had made an opening there 
during the 48 hours, durmg which time the storm 
lasted. 

Q. What had been the condition of the decks 
with reference to the washing of water during that 
48 hours? 

A. During this 48 hours the decks were com- 
pletely flooded, and it was impossible for anybody 
to be on deck. 

Q. Would it have been possible to make any 
repairs prior to the time when this examination 
was made? 

A. It was impossible, and besides I didn’t know 
on account of inability to get on the deck. 

Q. What did you do when you found the 
rivet missing ? 

A. I closed it up immediately with wooden 
peg, while at the same time, I had a new rivet made; 
and after my visit on the deck, I went down into 
the hold. We have discovered several leaks as a 
result of the straining of the vessel. Among others, 
that the rivets at the foot of the stanchions and 
around the foot of the hatches, and also of the 
deck house; and because we couldn’t even descend 
into the hold—and where the leaks were at the 
rivets, I had those surrounded with hemp lead and 
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hammered the lead down. After I had them re- 
tightened, several barrels of cement, which had 
gotten loose, were restowed and refastened; and I 
also discovered that a few cases of whisky had 
become wet, and an increase in the water in the 
pump. 

Q. Did you work the pumps? 

A. Yes, ves, on account of the rolling of the 
vessel, I couldn’t vet discover any more than 15 or 
20 centimeters, and the next day when the weather 
was lying straighter, didn’t roll so much, I found 
20 centimeters. So, with the entire crew, I had 
as much water pumped out as possible, and_ be- 
cause I couldn’t get enough water out of the hold, 
I had the donkey engine lighted—the fire—so as to 
pump the water out with that. 


Q. Did vou succeed in getting the pumps clear 
eventually ? 


A. Yes, on the 18th of Mav, the pumps were 
clean 


Q. Now, generally, what was the weather be- 
tween the 14th of May and the 20th of May? 

A. Well, that is the same weather. We had 
about two or three severe blows during the week. 

Q. State how the weather which vou encoun- 
tered between the 29th of April and the 20th of 
May compared with other weather that you had 
struck in vour experience as a seafaring man? 

A. As far as I am personally concerned, I 
never saw such severe weather, and such severe 
storms, and high seas as on that trip, and par- 
ticularly during such a long time, and all the men 
on board agreed—were of the same opinion. 

Q. Well, what the other men said will not be 
competent. State whether or not these weather con- 
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ditions were the ordinary stress of weather that a 
ship ordinarily expects in making that voyage, or 
whether they were other and different from the 
ordinary conditions. 


A. It was a bad series—a continued series of 
bad weather. And I never saw it last so long, at 
one stretch. 

Q. Now, when did the vessel get to Hobart- 
town ? 

A. 29th of May. 


Q. What was done with the disabled members 
of the crew? 


A. The three men that were injured were im- 
mediately taken to the hospital. 

Q. What was done with reference to repairs on 
the vessel when she reached Hobart? 

A. As soon as the ship had thoroughly dried 
out, I tried the pumps, to find if they were clear, 
and otherwise how much water there was in the 
hold, and to find if there was any increase in the 
water. All the rivets and stanchions had been re- 
paired, and in order to examine the leaks in the 
deck, we had fire hose turned on the deck, and one 
of the mates was sent down in the hold to see if there 
was any leaks, and in those places where any leak 
was suspected, or noticed, the deck was entirely 
recaulked in that place. All the hatches were opened 
to let the cargo, or let the hold dry out, and we 
restowed the cargo where it was necessary; the 
barrels that were loose were restowed. 

Q. When did you leave Hobart? 

A. The fifth of June. 

Q. What was the condition on the 9th of 
June as to the weather or the sea? 

A. Severe blow of the wind. The sea was 
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very rough, and the vessel pitches and rolls and the 
deck is constantly covered with water. 

Q. What were the conditions on the 10th of 
June? 


A. Storm continues. The wind is blowing a 
gale, and the water is swept over the sea like steam 
or smoke. 

Q. Over the sea or over the ship? 


A. Over the sea. The vessel strains severely; 
the entire day the same condition. 


Q. Was it possible to stay on deck that day? 
A. No, no, it was impossible to be on deck. 
Q. What, in a general way, were the con- 


ditions as to the weather between the 10th of June, 
and the Ist of July? 


A. More or less the same conditions as_ be- 
fore—severe rolling and heavy blowing and high 
seas, and about two severe—off and on a little good 
weather. 


Q. Take the voyage in general from Antwerp 
to Portland, and state how it compared in the 
stress of weather which you encountered, with other 
voyages which you have taken. 

A. It was the first time that I rounded Cape 
of Good Hope, and I came around Cape Horn 
sixteen times, and I never saw such bad weather as 
on this trip. 

Q. Which Cape is ordinarily more stormy to 
round, Cape of Good Hope or Cape Horn? 

A. The Cape Horn route is the worse route 
than Cape of Good Hope, but as a rule, you get 
through quicker. The bad winds last less. Cape of 
Good Hope you remain for three months in bad 
weather, or in bad winds. 
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M. A. F. REBEL -(325-332.) 
Direct Examination. 


Q. Who kept the log book of the vessel during 
her voyage from Antwerp to Portland? 

A. It was kept by me as first officer, and by 
Mr. Collet as second mate up to May the 6th, be- 
cause he was injured and replaced on that date, 
and until the arrival in Portland by Mr. Viaud 
who was promoted to second mate. 

Q. Refreshing your memory about the entries 
in the log book of the vessel, I wish you would 
describe the weather which the vessel encountered 
from and after the 18th of April? 

A. I can state that beginning about the 18th 
of April, that we have constantly had bad weather, 
and before; the weather on some days was better. 
The sea was so high and so much swell which made 
the vessel roll considerable, and if I remember 
right, we had a storm that week, particularly 
Wednesday and Thursday. 

Q. State whether or not the weather strained 
the masts and rigging? 

A. Yes, the masts were strained by the heavy 
rolling. 

Q. State whether the decks were flooded by 
the high seas, and if so, how often? 

A. During the storms it was impossible to be 
out on deck, it was too covered with water. 

Q. How Jong did these conditions continue 
after the 18th of April? 

A. We had bad weather ever since the 18th 
of April, and up to the time that we were about 
the level or about the height of Chile. We had 
bad weather up to the time that we were off the 
coast of Chile, 25 degrees south latitude, though 
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the stormy weather continued until we reached the 
37 degree south, which was on the 10th of June. 

Q. I direct your attention to the 5th of May, 
and will ask you what the weather conditions were 
on that day? 

A. I was on watch from 8 P. M. until mid- 
night; the wind became strong during the evening 
and obliged us to sail before the wind, and during 
the following day the wind was very high, there 
was a strong wind, and in the morning when I 
was again on watch. I left the watch at noon and 
was replaced by Mr. Collet, who was second mate, 
about half past three a tremendous wave hit the 
vessel] which had been noticed before by two men 
which were on watch on the deck. Two men at 
the wheel, and two other men standing next to 
them for assistance, the officer of the watch and 
second boatswain were on the poop deck at that 
time. This tremendous wave landed on the poop 
deck and tore the vessel house or wheel cover off 
and carried away two men, namely, one man at 
the wheel on the port side, and one of the other 
men which was standing near for assistance. The 
carpenter who was also standing near, was thrown 
violently against the rail, and he was assisted when 
he had already his legs overboard. He was caught 
by Riou, who was the man who had noticed the big 
wave coming. 

Q. Who else were on the poop deck at the 
time this wave came? 

“A. Besides those men which were lost, there 
was two men also on the poop deck, both of whom 
noted this big wave coming, one called the atten- 
tion of the other to it, so that there was in all, eight 
men on the poop deck when this big wave landed on 
the ship. 


x 


45 


Q. What were the names of the two men which 
were lost? 
A. Jaouen and LeFur. 


Q. State whether any one was hurt by the 
wave in addition to the two men who were lost? 

A. I have not finished quite with what I was 
saving. 

Q. Proceed. 

A. The second mate was thrown against the 
railing of the poop ladder. The man who was at 
the wheel on the port side was found afterwards 
near the rail of the poop ladder with one of his 
legs broken. This same man by the name of Gallen 
also came on deck in contact with the wreck on the 
poop deck, and he suffered internal injuries on that 
account. 

Q. What was done with Mr. Gallen? 

A. He was immediately taken to the saloon 
and received all possible attention that could be 
given him. 

Q. Where was he left? 

A. He remained in the saloon until the vessel 
reached Hobart. 

Q. Was he left at Hobart? 

A. He was left at a hospital at Hobart. 

Q. Continue your testimony with reference to 
the storm on the 6th of May, and the injury done 
to the cargo, if any? 

A. The carpenter had his jaw smashed, and 
the second boatswain was the only one that then 
remained at the wheel, and he called in the assistance 
of the two men that were near the chart room on 
watch for assistance. ‘They were asked to assist 
in clearing away the remnants left around the 
wheel because they interfered with the steering of 
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the ship. ‘They all remained at the wheel until they 
could be relieved by change of the crew, because 
one part of the crew is on the poop deck and one 
part of the crew was on the deck down below, 
so they maintained the ship on its course until they 
were relieved. 


Q. State what effect this storm of the 6th 
of May had upon the vessel, or upon her cargo? 

A. The storm or wave which landed on the 
ship on this day carried away the wall of the chart 
room, and also the wall inside, and all the apart- 
ments aft were filled with water, and the chart 
room was absolutely flooded, and everything was 
carried away. 

Q. State whether it strained the vessel, caused 
it to leak water? 


A. The water entered through the chart room, 
and went into the saloon and the sail room, and it 
had naturally no outlet unless it got down into the 
ship; but everybody was working hard to get the 
water out of the saloon as fast as possible. 


Q@. What was done in the way of repairing the 
damage done on the 6th of May? 

A. The first thing that was done was to cover 
up again the chart room by a temporary door 
which was placed there. 

Q. What else was done? 

A. The wheel was working well yet, and the 
persons on the poop deck, as soon as the weather 
permitted it afterwards they have gone down in 
the hold to see what damage was done to the cargo. 

Q. What did they find on examination of the 
cargo? 

A. It was found that one of the stanchions 
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was broken, and this was replaced by a new one 
so as to close up the opening. 

Q. What evidence, if any, did they find of 
there having been sea water in the cargo? 

A. All we could discover at that time was that 
the water had gone through the opening where the 
stanchion had broken and had fallen down on the 
barrels of cement. 


Q. State what the weather conditions were 
after the 6th day of May until the vessel got to 
Hobart town, Tasmania? 


A. We had at least one heavy storm once a 
week with constantly high seas. 


Q. State how long the sea remained disturbed 
with the swell after such a storm as came once a 
week on this voyage? 

A. There are different causes by which the 
sea can remain high; sometimes 48 hours before, 
and sometimes 48 hours after a strong gale. I 
want to mention that by a strong gale, I mean a 
real storm. 


Q. State whether or not there was any other 
storm which strained the vessel as much or more 
than this storm on the 6th of May? 

A. Yes, certainly, we had stronger storms or 
worse storms later on. 

Q. How did the weather on this voyage from 
Antwerp to Hobart town compare with the bad 
weather that you have experienced on other voyages 
in your 19 years or so of seafaring life? 

A. It is the only voyage in my experience 
which I have made where we have suffered so much 
as on this particular voyage. 


Q. What was the weather that the vessel en- 
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countered on her voyage from Hobart town to 
Portland? 

A. I mentioned before that we had stormy 
weather until we reach the 37th degree south lati- 
tude. 


Q. What was the effect of the bad weather 
after you left Hobart town on the vessel with ref- 
erence to her straining and laboring? 

A. We suffered several stormy days after leav- 
ing Hobart, and during every storm the ship was 
badly strained, and particularly also on those days 
that the sea was very high when the vessel rolled. 

Q. What caused the vessel to roll? 


A. The high sea and the swell rather than the 
wind. 

Q. State whether in these storms after leaving 
Hobart the decks were flooded at every storm? 

A. At every storm the decks were covered 
with water. 

Q. What, if anything, was done with reference 
to the care of the cargo on the vovage from Hobart 
to Portland? 

A. We decreased or moderated the canvas so 
as to decrease the effect of the strain as much as 
possible. 

Q. Was any examination made of the cargo 
from time to time between Hobart and Portland? 

A. Yes, every time that the weather would 
permit, the hatches were opened so as to allow an 
examination of the hold or cargo. 

Q. What was done with reference to the cargo 
on these examinations? 

A. AMI we did was to watch and rewedge any 
of the cargo where necessary. 

Q. Prior to the time when the vessel reached 
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Hobart town, what was done with reference to 
pumping out the hold as it filled with water from 
leaks? 

A. ‘The pumps were sounded at every quarter, 
and when any water was found we pumped until 
they were absolutely dry. 


Cross Hxamination, 346. 

Q. How many times have you been around 
the Horn? 

A. Three times by Cape Hope and three times 
by Cape Horn. 

Q. How many years at sea? 

A. Nineteen years. 

Q. Did I understand you to say that this was 
the worst weather you ever saw? 

A. Yes, indeed it was. 

Q. Do vou refer to these two particularly 
heavy storms, or to the whole voyage? 

A. Especially with regard to those two heavy 
storms we had, and also as regards the number of 
days,—I never saw so many during a certain period. 


I. M. GrENNAPIN (3487353.) 
Direct Examination. 


Q. Describe the weather on the voyage after 
the 18th of April, 1909? 

A. I can give a description more or less, but 
to the best of my memory it is this, that it was 
very bad weather. 

Q. Describe the weather on the 6th of May? 

A. On the 6th of May we took in the lower 
top gallant sail—the wind became stronger, the sea 
very high and rough—the wind still became stronger 
—the sea became still higher,—the second mate, 
Mr. Collet, sent me to see if the hatches were prop- 
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erly secured at the corners,—there are three hatches, 
one two and three. At three twenty P. M. I re- 
ported that nothing had moved. At 3:30 he sent 
one of the seamen to look out. Shortly after that 
a big wave hit the ship aft. I was with the second 
mate on the starboard side. I said to him “Look 
at that big wave ahead of our ship.” I was stand- 
ing next to Gallen, one of the men at the wheel; 
just when I had finished making my remark the 
wave hit the vessel and destroyed the wheel box, 
and sent the two men at the wheel flying over the 
poop deck, the second mate, the carpenter and the 
other ordinary seaman also, while I was standing 
near the two men at the wheel I had my hand 
on the wheel, and therefore at once seized it to hold 
the ship in place, and when I recovered from the 
first shock I saw the door of the chart room smashed 
in, as the wave was stronger on the port side than 
on the starboard side. The wheel box was carried 
over to the starboard side and its position pre- 
vented the wheel from being properly operated. 
I had to take it down entirely in order to free 
the wheel. Soon afterwards I called for two men 
to replace me. I then found the second mate on 
the starboard side near the poop ladder. He told 
me one of his legs was broken. In the meantime 
the men off duty were called on deck at once, and 
I ordered that Mr. Collet be at once taken to the 
saloon. ‘The other injured men were likewise taken 
downstairs. We placed on the poop deck lines or 
ropes so as to pass along afterwards safely. Then 
it was ordered that oil be thrown forward of the 
ship during 48 hours. 

Q. State whether the storm continued during 
all those 48 hours? 
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A. The storm lasted until 24 hours after this 
wave came on board the ship. 

Q. Was the deck under water any portion of 
that time? 

A. Yes, it was impossible to be out on deck. 

Q. State whether the damage done by this 
wave particularly in staving in the chart house door 
and partition, let the water into the hold onto the 
cargo? 

A. Yes, there is no doubt of that, and also 
some stanchions were broken on the port side. 

@. What would be the effect of breaking the 
stanchion with reference to letting water down into 
the hold? 

A. It would be hard to tell how much water 
would go down through the stanchions, because it 
is pretty solid. 

Q. What caused the stanchion to break? 

A. The big sea. 


Q. What was done with reference to repairing 
the stanchions and how soon was it done? 

A. Yes, they were repaired as soon as it was 
possible to get out on deck. 

Q. What was done with reference to the dam- 
age to the chart house and making the deck tight 
at that point,—I mean fixing it so the water wash- 
ing over the deck would not go down through the 
stairway at that point? 

A. Yes, the first mate immediately made a 
temporary door,—a sliding door. 

Q. How much water went through the deck 
and down the stairway before those repairs could 
be effected to the chart house? 

A. I do not know, because I had more im- 
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portant things to do than to watch how much water 
went down there. 

Q. Describe the storm of May the 12th? 

A. I remember that on the 12th of May we 
did not continue on our course, but laid still, or at 
least, turned with the waves, the sea was very high 
then. 

Q. State whether the sea was washing over 
the decks at that time? 


A. Yes, it was impossible to be on deck. 

Q. What, if any, damage did that do to the 
stanchions of the vessel, or any of them? 

A. I do not remember exactly whether the 
stanchions were broken on the 12th of May, but it 
was during one of these storms, but I would not 
be certain which. 

Q. How did the weather on this voyage com- 
pare with other severe weather that you have ex- 
perienced on other voyages? 

A. In all my 16 years of navigation I never 
saw such bad weather, and so long bad weather. 

Q. What was done when the ship got to Ho- 
bart in the way of repairs? 

A. Yes, we removed the cement around the 
stanchions and repaired the rivets, and bolts down 
below the deck, and then let water run over the 
deck so as to examine into the places where water 
would come through where there were leaks. 

Q. When the leaks were discovered what 
was done? 

A. They were repaired. 

Q. Were all the leaks repaired? 

A. Yes, all the leaks were repaired. 

Q. What was done during the voyage from 
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Antwerp to Hobart with reference to the care of 
the cargo? 

A. As soon as the weather would permit the 
captain himself sent the first mate down into the 
hold to see if any barrels needed rewedging and 
resecuring. Sometimes some of the barrels would 
get slightly loose and they were resecured again, 
but not many. 

Q. What was the effect of the bad weather 
with reference to the straining of the vessel? 

A. The weather from Hobart to Portland 
was not as bad as that from Antwerp to Hobart, 
but nevertheless the vessel suffered some straining. 


The lower court and ourselves are not alone in the 
belief that the foregoing testimony proves a case of 
damage due to perils of the sea. The testimony affir- 
matively discloses that this was the opinion of Mr. 
Alfred Tucker, who is admitted to be the general 
agent of libellants at the Port of Portland, with full 
powers (Record 131). Captain Lebeaupin, in the 
presence of Mr. J. W. Matthes had an interview with 
Mr. Tucker on this subject. Captain Lebeaupin tes- 
tifies (122-124) : 


Q. Did you have any conversation with Mr. 
Tucker with reference to who was responsible for 
the damage to this cargo, or any portion of it? 

Ee es 

Q. State what he said with reference to the 
responsibility for the damage to this cargo. 

A. Mr. Tucker came down to the vessel at 
the time the hatches were opened by Captain Mc- 
Intosh, and the three of us found that the hatches 
were well closed, according to the certificate that 
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Captain McIntosh gave me after all the cargo was 
more or less discharged; he examined the entire 
ship; after Mr. Tucker had examined the vessel, 
and had seen the damage done, and read over the 
protest, he told me that he did not expect to make 
any claim on the cement because he took it for 
granted that it was on account of perils of the sea. 

Q. Did vou have any talk with Mr. Tucker 
after Mr. Beebe had presented a claim for damage 
to iron and steel? 


A. Yes, and— 
Q. State what he said. I will put in another 
question there. State what he said. 


A. Myr. Tucker told me that Mr. Beebe had 
made a claim on the steel and iron, but that never- 
theless he would make no claim because he con- 
sidered it a case of peril of the sea. 


Q. As a matter of fact, when did Mr. Tucker 
decide to present and assert a claim against the 
vessel with reference to the time when the cargo 
was discharged ? 

A. He libelled the vessel exactly the day 
or libelled the ship exactly on the date that the ship 
would have sailed, and six weeks after the vessel 
had arrived in port, and on that account the ship 
was detained three days. 

The foregoing testimony is corroborated by that of 


J. W. Matrues (131-133.) 


Q. Mr. Matthes, did you have any conversa- 
tion with Mr. Alfred Tucker in August or Sep- 
tember, 1909, with reference to the responsibility 
for damage to the cargo of the “Babin Chevaye” 
after the voyage which terminated about that time? 

me) 1 es, sir, dick 
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Q. State what Mr. Tucker had to say on that 
subject. 


A. After the vessel had been in port some 
time, the cargo was gradually being discharged; it 
appeared that there was considerable damage, and 
I believe that when about 800 or more barrels had 
come out, that proved to be damaged, nevertheless 
Mr. Tucker intimated that he didn’t expect to make 
claim because, from his investigation on board the 
vessel, and what was mentioned in the log book, 
or in the extended protest, to his belief it was 
simply a case of perils of the sea, where the re- 
ceivers of the cargo have no claim on the vessel. 
But some days afterwards, he told me that the 
Northwest Steel Company had made a claim, quite 
a large one, on damaged steel and iron, and Mr. 
Tucker told me that he didn’t expect to make a 
claim on the cement, and he would tell Mr. Beebe 
that there was no possibility of his making any 
claim on the vessel. He had no right to. 

Q. For what reason? 

A. On account of the perils of the sea for 
which the ship is not responsible. Well, the re- 
sult was that Beebe & Company considerably re- 
duced the claim, but still insisted on a certain 
amount, and Mr. Tucker told me that they would 
press their claim, and wanted me to libel the vessel, 
because it will be otherwise out of my pocket. They 
will make the claim to me, and if I cannot recover 
from the vessel, it will be out of my pocket, or 
out of the pocket of the firm, and so if they insist 
upon making a claim, then I am going to include 
all the damage to the cement likewise. 
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SAIL ROOM HATCH. 

It appears from the testimony that underneath the 
poop deck, as the vessel was constructed, there was a 
small hatch leading through the main deck into a com- 
partment which is called the sail room, but in which 
the stores of the vessel as well as the sails were con- 
tained. This hatch was not exposed to the weather in 
any respect, but was protected by the poop deck of 
the vessel. The situation is shown clearly by claimants’ 
Exhibit “2.” The hatch in question is marked “panneau 
de Ja voleurs.” It lies forward of the saloon and is on 
the starboard side of the vessel. This small hatchway 
was not provided with combings, nor was it customary 
to keep it battened down with tarpaulins. The con- 
struction of the vessel in this respect is attacked by 
proctors for appellants and it is contended that the 
damage, or a portion of it, was due to an error in the 
construction of the vessel in this respect. Judge Bean 
passed on this matter in his opinion, in the following 
language (Record 17): 

“It was claimed at the argument, although not 
stated in the libel that the vessel was unseaworthy 
at the inception of her voyage because of an open- 
ing into the sailroom and storeroom. This opening 
was used many times a day and it could not have 
been battened down without great inconvenience 
to the officers and crew of the vessel, and without 
seriously interfering with their work in navigating 
her. It was protected by the poop deck which 
was a water-tight deck almost as strong as the 
main deck and much less exposed to the water. 


Furthermore there was no evidence that the con- 
struction of the vessel was faulty in this respect 
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and I do not think the court should so find without 
any evidence to that effect.” 


The evidence abundantly sustains the conclusions 
of the lower court in every respect. While several 
expert witnesses were called by libellants, not one of 
them was asked the question as to whether this con- 
struction was open to criticism. Libellants are asking 
this court to find that the construction was faulty in the 
respect indicated without any evidence on which to 
base such a conclusion. The fact is that the hatchway 
was not exposed to the weather, but was protected by 
the poop deck of the vessel. Mr. Garnuchot testifies 
that the construction of the vessel was in all respects in 
accord with the rules of the Bureau Veritas and these 
rules are offered in evidence, being Exhibit “D,” at- 
tached to the Garnuchot deposition. The specifications 
for the construction of the poop deck are found on 
pages 60 to 64 of this exhibit. These specifications 
abundantly sustain the conclusion of the lower court 
to the effect that the poop deck was a water tight deck, 
almost as strong as the main deck and much less ex- 
posed to the water. The testimony shows without 
contradiction that it was not possible to keep the hatch- 
way in question battened down. It was used many 
times a day by the officers and crew and of necessity 
must have been so used. The provisions of the vessel 
and the sails could be reached only through this hatch- 
way. As the sails were changed from time to time and 
as repairs were to be made upon them and as pro- 
visions were required by the officers and crew, it be- 
came necessary to use this hatchway. Clearly the con- 
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struction of the vessel was wise in providing a store- 
room for sails and provisions beneath the mam deck 
of the vessel. Had the provisions been lost the crew 
must have perished. Had the sails been carried over- 
board the navigation of the vessel would have become 
impossible. Both sails and provisions were therefore 
properly placed beneath the main deck of the vessel. 
In view of the frequency with which sails and _ pro- 
visions were required it was impracticable to keep this 
hatchway battened down. The foregoing facts clearly 
appear by the uncontradicted testimony. 

Furthermore the question of the propriety of the 
construction of the vessel in the respect indicated is a 
purely academic question, as the damage in question 
would have occurred even though the vessel had been 
constructed with a water-tight hatch at the place in 
question. It appears from the testimony that one of 
the sailors was down in the sail room at the time when 
the great wave overwhelmed the vessel on the 6th of 
May. The lower force topsail had spread and its stays 
had torn loose. It became necessary to secure material 
with which to repair this damage and a sailor was 
present in the sail room at the time in question for that 
purpose. The hatch was for this reason open, and 
unavoidably so, at the time when the wave hit the 
Weseel, 

The foregoing facts clearly appear from the testi- 
mony of 


Captain LEBEAUPIN (72-73, 111-112). 


Q. Will vou point out on Claimant’s Exhibit 
2 how the water went down from the chart room 
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into the sail room, and from the sail room into 
the cargo? 

A. The water came over here, over the poop 
deck, stove in the door of the chart room and the 
wall, went down the staircase, and there was one 
foot here; in the aft quarters was one foot of water. 
The water went down the little hatch in the sail 
room, and got into the between decks, and it has 
dispersed itself over the entire between decks, over 
the steel, because in between decks, there is a large 
plate of iron to reinforce the vessel, and the water 
has followed this plate further than half the vessel 
—the middle of the vessel. 


Q. State what the hatch leading down into the 
sail room and the store room is used for? 


A. Nearly every moment we have to go there 
—either for provisions or for sails, or for material 
to make repairs, and at the same time that this 
water came down the hatch—came down the stair- 
case—one man had just opened this little hatch 
and was down there to get something to repair 
the sails that had been torn. 

Q. Is it possible, in the practical navigation 
of such a vessel as the “Babin Chevaye,” to keep 
that particular hatch battened down?” 

A. No, we couldn’t do that, because we have 
to pass through it too often, and it is very seldom 
that any water would go down there except in case 
of an accident. 

(111-112.) 

Q. Was that entire watch on deck? 

A. Another man was just down in the sail 
room to get additional sail. 

Q. What was he going to do with them? 

A. He went down there to get material to fix 
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the sails that had torn loose, so as to attach them 
again to the stays. 


Q. Just doing general repair work, was he? 


A. At the time he was not making any re- 
pairs. He had gone down stairs to get— 

Q. I understand that. What I mean is this: 
Was he fixing up some sails for emergency, or 
was he just going to do general repair work? 

A. No, it was an emergency, because he had 
to fix the lower fore topsail. Otherwise, if it hadn’t 
been fixed, it would have carried away. 

Q. That is the lower fore topsail that was 
already spread? 

A. Yes, yes, but the stays of the sail had 
torn loose somewhat. 


Q. Was he going aloft to do it? 
o oO 


A. No. I said that he was in the sail room 
to get the necessary material to fix it. 


Q. Then was he going aloft to fix it? 


A. Yes, after we had saved the injured, about 
one or two hours later. 


Q. But this was before the accident happened, 
as I understand it, that he went down for the 
material, before the wave came over. 


A. Yes, but the man was in the sail room 
just when the wave came on board. 

Q. Exactly. Now then, without any regard 
to the wave coming on board—I don’t care about 
that—had he gone down to get the material, and 
if the wave hadn’t come aboard, was he going to 
go back and go aloft, and fix the sail? 

A. Yes, certainly. He had been ordered to 
do that. 
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EXTENT OF CANVAS CARRIED. 


Libellants contend that the weather on this voyage 
cannot have been so severe as contended by claimants, 
because of the fact that the “Babin Chevaye” carried 
four sails when the weather was at its worst. It ap- 
pears from appellants’ own testimony that there is 
great difference of opinion among navigators as to the 
amount of sail which a vessel should carry and that the 
master of the vessel, who observes his ship and her 
method of navigation, knows better than any one else 
what canvas to carry (Crowe 154-155). Captain 
Lebeaupin testifies that at the time when he is criticised 
as carrying too much canvas in severe weather, the ship 
was running with the wind and that the strain on 
the vessel when running with the wind is less in propor- 
tion to the speed of the vessel. We quote his testi- 
mony (Record 204-206) : 

Q. Now state why you carried the sail which 


was indicated in your answers on the 6th and 12th 
of May, 1909. Take the 6th of May first. 


A. On the 6th of May, I was sailing before 
the wind, with the wind. It was the only chance 
I had to keep the vessel going, and for the safety. 
The principal effects I had to observe was to keep 
the vessel in the proper direction; was full wind 
from behind, and without paying any attention to 
the course and to go faster than the sea, in order 
the sea would not ship on board. At that time I 
was going 10 1-2 knots, which I consider reasonable 
speed under the circumstances, and of the four 
sails I carried, two were forward of the two others, 
so the wind blew on the two ones aft, and pro- 
tected the two forward ones. 
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Q. Suppose the vessel is running with the 
wind, or substantially with the wind, at the rate 
of 10 1-2 knots per hour, and the wind is blowing 
21 knots an hour; what effect does the speed of the 
vessel have in moderating the strength of the 
waves and the sea on the vessel? 


A. The strength of the wind would be the 
difference between the wind and the speed of the 
vessel. 

Q. Why did you carry this quantity of sail on 
the 12th of May? 


A. I never saw the sails reduced more than 
this on vessels of similar tonnage. Never during 
the ten years that I have navigated, I saw lesser 
sail, and probably if I had tried to furl the other 
two forward sails, they would have torn to pieces, 
and injured the other sails; then all the sails would 
have gone. One is not always sure what maneuv- 
ers might be made. 


SEAWORTHINESS OF VESSEL. 


The strength and fitness of the “Babin Chevaye” 
for the voyage in question is attested by several circum- 
stances which appear by the record. On her return 
voyage from Portland, in the Fall of 1909, the “Babin 
Chevaye” carried a cargo of wheat, which reached 
Europe in “splendid condition.” Her next voyage 
was from Europe to Portland, Oregon, with a cargo 
of cement consigned to these same libellants. This 
cargo was delivered in good condition. At the end 
of that voyage another cargo of wheat was taken to 
Europe, which was also delivered in good condition 
(Lebeaupin 87). 

The fact that the vessel passed her examination in 
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the Bureau Veritas is shown by the testimony of local 
witnesses to be a circumstance of much importance on 
the question of the condition of the vessel. Captain 
Albert Crowe, as a witness for libellants, testifies on 
page 158, as follows: 


I think there is no doubt that a vessel, before 
she gets a certificate from the Bureau Veritas, 
must be built according to certain regulations for 
her. While that is in effect, that is evidence the 
vessel must be in pretty good condition although 
there may be defects in various places that the 
certificate really would not bring out at that 
time. If there were a certificate given Just im- 
mediately prior to her going to sea, that all those 
conditions were right, then I think we would have 
to assume she was right then. 


Captain L. Veysey, also a witness for libellants, 
testifies on cross examination (Record 200) : 


Q. Do you attach any importance to the fact 
that the vessel is classed by the Bureau Veritas? 

A. Yes, a society for the classification of 
ships, and is considered by the underwriters to be 


good. 

Q. It stands right in line with Llovd’s does 
it not? 

A. Yes. 


Q. In its standing throughout the world? 

A. Yes, we accept their surveys on some 
occasions and they accept ours. 
Both Captain Crow and Captain Veysey testify 


that the severity of the weather encountered by this 
vessel is sufficient to explain the damage to the cargo 
and that the damage to the cargo under the circum- 
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stances of this case does not indicate that the vessel 
was unseaworthy (Crowe 158-159), (Veysey 200). 


LAW OF THE CASE. 


The charter party in this case granted to the 
charterer the full capacity of the defendant ship. Under 
this state of facts the claimant is not a common carrier, 
but is a bailee to transport as a private carrier for 
hire. 

The Fri, 154 Federal 333. 

The Royal Sceptre, 187 Federal 224, 226. 

Hutchinson on Carriers, 2d Edition, Sec. 73; 
3d Edition, Sec. 85. 

A libellant suing for damage to cargo must recover, 
if at all, on the ground alleged in the libel. For ex- 
ample, if he pleads that the damage was due to bad 
stowage he cannot prove that the vessel was unsea- 
worthy in other respects. 


Tweedie Trading Co. v. Sangstad, 
180 Federal 691. 


In the case at bar the allegations of the libel are 
that the damage to the cargo was due to bad stowage 
and leaky decks. (See record, pp. 2 and 3.) 

It is true that there appears with the record an 
amended libel, found on pages 11 to 14. There is no 
order of the lower court permitting counsel to file 
this amended libel and the only reference to the filing 
of the same is found on page 207 of the record. It 
appears therefrom that at the conclusion of the testi- 
mony counsel] for libellants said: 
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“I will ask leave, if I deem it necessary to 
amend the libel to accord with the proof so as to 
allege that one of the allegations of unseaworthi- 
ness is this hatch in the store room which was 
open, through which this large wave went. The 
proof is in, and I may conclude to amend.” 


The answer of the Court was “Very well.” 


This was merely a consent by the court to the mak- 
ing of the application. No order was ever taken and 
the amended libel we are confident is not a part of the 
record. 

It is apparent from the opinion of the lower court, 
found on page 17 of the record, that the lower court 
did not consider that this amended libel was a part of 
the record. Note the following sentence in the opinion 
of Judge Bean: 

“It was claimed at the argument, although noi 
stated in the libel that the vessel was unseaworthy 
at the inception of her voyage because of an open- 
ing into the sailroom and storeroom.” 

This allegation is found in the amended libel, 
though not in the original libel. The lower court 
therefore could not have considered the amended libel 
a part of the record. 


The amended libel differs from the original libel 
in only two substantial respects. In the original libel 
the damages were alleged at $6134.00. In the amended 
libel they are placed at $1500.00. The amended libel 
contains an allegation that the decks of the “Babin 
Chevaye,”’ 

“were not in a tight, seaworthy, and proper 
condition at the time she entered upon said voy- 
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age and her small hatch into the storeroom or sail- 

room through the main deck was so constructed 

that it could not be closed at all or made water- 

tight.” 

The original libel charged that the decks were not 
tight and seaworthy, but alleged nothing specifically 
with reference to the hatch in question. 


While we have discussed the contentions of libellants 
with reference to the hatch opening into the sailroom, 
we contend that the question is not in the case and that 
libellants must recover, if at all, on the grounds that 
the decks were leaky when the vessel started, or that 
the cargo was improperly stowed. The latter con- 
tention seems to be abandoned by libellants and the case 
therefore seems to settle down to one question of fact— 
was the “Babin Chevaye” seaworthy as regards the con- 
dition of her main deck when she left Antwerp on the 
16th of February, 1909? It is contended by libellants 
that her main deck was leaky and this contention is 
disputed by claimant. We have heretofore discussed 
the testimony on this subject; the lower court found 
in accordance with our contention. In the opinion of 
the lower court, found on page 16 of the record, we 
find this language: 

“The vessel was seaworthy in her hul] when 
she sailed. The testimony of Baines and Gar- 
nuchot, two experts of long experience, shows that 
she was thoroughly inspected, afloat and in dry- 
dock, her decks, seams and calking examined and 


found in good condition, and in their judgment 
she was in every way staunch, tight, strong and 
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seaworthy for the voyage. and their evidence is 

entitled to respect.” 

The question raised by this appeal is a question of 
fact. This court is asked to reverse the decree of the 
lower court based on conclusions of fact rendered after 
hearing the testimony. All of the witnesses for libel- 
lants testified in open court, as did several of the wit- 
nesses for claimant. The most important witness for 
claimant was J. Lebeaupin, who was master of the 
“Babin Chevaye” at the time when she made the voyage 
in question. Captain Lebeaupin was present at the 
trial and the court heard his testimony. 


The Alijandro, 56 Fed. 621, 624. 


“The rule is well settled that in cases on appeal 
in admiralty, when the questions of fact are de- 
pendent upon conflicting evidence, the decision of 
the district judge, who had the opportunity of 
seeing the witnesses and judging their appearance, 
manner, and credibility, will not be reversed unless 
it clearly appears that the decision is against the 
evidence.” 

Whitney v. Olsen, 108 Fed. 292. 

Jacobsen v. Lewis Klondike Co., 112 Fed. 73. 

Paauhau Co. v. Pala Pala, 127 Fed. 920, 924. 

Perriam v. Pacific Coast Co., 183 Fed. 140, 144. 

Reed v. Weule, 176 Fed. 660. 

Spencer v. The Dalles Co., 188 Fed. 865. 


All of the foregoing are decisions of this court and 
they all support the principle announced in the first 
case above cited. We are therefore entitled to ask an 
affirmance of this cause, unless the court can say that 
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there was no evidence in the record to support the de- 
cree as passed by the lower court, or unless this court 
can sav that the preponderance of the testimony was 
overwhelmingly and clearly against us. The testimony 
which we have quoted and discussed at an earlier point 
in this brief certainly precludes any such conclusion. 


There are many authorities defining seaworthiness 
in a vessel. The following cases will be found to state 
and apply the rule clearly and in accordance with the 
weight of authority. 


The Orient, 16 Federal 916, 917. 


“Seaworthy, in the sense used, means in such a 
condition of strength and soundness as to resist 
the ordinary action of the sea, wind, and waves 
during the contemplated voyage. <A ship is sea- 
worthy in this sense when her hull, tackle, ap- 
parel, and furniture are in such a condition of 
soundness and strength as to withstand the ordin- 
ary action of the sea and weather.” 

“In this case of the Orient it is established 
beyond controversy that the Orient was sound 
and seaworthy for more than two years preceding, 
and that she was wrecked in a cyclone or storm 
of terrific force. The burden of proof is, there- 
fore, upon the imsurers to establish satisfactorily 
the alleged unseaworthiness of the Orient at the 
times alleged.” 


The Titania, 19 Federal 101, 107. 

This was a case in which merchandise in the cargo 
of a ship was damaged because a propeller carried with 
the merchandise broke loose and jammed the goods in 
the same compartment with the propeller. The ques- 
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tion was, whether the damage was due to the perils of 


the sea or to unseaworthiness of the vessel because of 
imperfect stowage. The District Court for the South- 
ern District of New York, speaking through Judge 


Brown, said: 


“The question of seaworthiness, therefore, as 
regards the imphed warranty in favor of the insurer 
or of the shipper of goods, is to be determined 
with reference to the customs and usages of the 
port or country from which the vessel sails, the 
existing state of knowledge and experience, and 
the judgment of prudent and competent persons 
versed in such matters. If judged by this standard, 
the ship is found in all respects to have been reas- 
onably fit for the contemplated voyage, the war- 
ranty of seaworthiness is complied with, and no 
negligence is legally attributable to the ship or her 
owners. Where actual defects, though latent, are 
established by the proofs, that is, such defects as 
at the time when the vessel sailed would, if known, 
have been considered as rendering the vessel un- 
seaworthy for the voyage, such as rotten timbers, 
defective machinery, leaks, etc., such defects, though 
latent, are covered by the implied warranty of 
seaworthiness, and are at the risk of the ship and 
her owners, and the policy does not attach. 2 Arn. 
Ins. c. 4; 1 Pars. Mar. Ins. 3869; Abb. Ship. 340; 
3 Ixent, *205; Lee v. Beach, 1 Park. Ins. 468; 
Quebec Marine, etc., v. Commercial, etc., L. R. 
8 P. C. 234; Work v. Leathers, 97 U. S. 379; 
The Vesta, 6 Fed. Rep. 532; Hubert v. Reck- 
nagel, 18 Fed. Rep. 912. But this principle can- 
not be applied to cases where, all the circumstances 
being known, the vessel would still be deemed by 
competent persons, and according to existing 
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knowledge and usages, entirely seaworthy, and 
reasonably fit for the voyage, although subsequent 
experience might recommend additional precautions. 
It was long ago held, (Ames. vs. Stevens, 1 Strange, 
128,) and is laid down in Abb. Ship. 389, as ele- 
mentary law, that “if a vessel reasonably fit for the 
voyage be lost by a peril of the sea, the merchant 
cannot charge the owners by showing that a stouter 
ship would have outlived the peril.” This principle 
applies equally to the stowage of the cargo. 


The same result is derived from a considera- 
tion of the question as a matter of stowage only, 
not affecting the seaworthmess of the ship. For 
it is well settled that in determining what is proper 
stowage, the customs and usages of the place of 
shipment are to be considered, and if these cus- 
toms are followed, and if none of the known and 
usual precautions for safe stowage are omitted, 
no breach of duty, or negligence, can be imputed 
to the ship; and in case of damage under great 
stress of weather, the injuries will be ascribed to 
perils of the seas, and held to be chargeable upon 
the insurers.” 

“In the present case no fault is found with the 
place or general method of stowing and securing 
this spare propeller. The general plan of secur- 
ing it was approved by the libellant’s witnesses; and 
the expert upon whose testimony the libellant chiefly 
relies as to the unseaworthiness of the ship, sug- 
gested for her return voyage, after this accident, 
no change in the place or general method of secur- 
ing the spare propeller, but only the addition of 
a few more rivets, a heavier chain, and the fastening 
of the chocks to the deck. These are obviously 
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matters of detail necessarily depending upon the 
judgment of persons in charge of such work. 

“From the large mass of evidence on this subject 
put in by the claimants, it seems to me impossible 
to hold that this propeller was not stowed and 
secured in a manner believed and judged, by per- 
sons having the largest experience and who were 
most competent in such matters, to be sufficient and 
safe in all respects. The ship was built, and this 
propeller was stowed and fastened, under the in- 
spection of one of the Lloyd’s surveyors, who testi- 
fied that it was well and properly done, and was 
approved by him as the representative of the un- 
derwriters. And even in view of the accident 
which afterwards happened, he still gives it as 
his opinion that it was well and sufficiently secured, 
and that something extraordinary must have hap- 
pened to account for its breaking loose.” 


When a prima facie case as to seaworthiness has 
been made out by the vessel, and when the evidence 
shows an adequate cause for the damage in extraordi- 
nary stress of weather conditions on the voyage, the 
burden of proof shifts and it then devolves on the 
libellant to show that the damage was due to some other 
cause than by the perils of sea or dangers of navigation 
so proved by claimant. 

The Marlborough, 47 Federal 667, 670. 


“What constitutes seaworthiness is not, I think, 
open to controversy. The vessel must be reasonably 
safe for the service and voyage undertaken. There 
are, however, degrees of safety; and she need not 
be the safest. A new vessel, of the highest order 
of construction, is safer than one several years 
old, and of a lower order of workmanship. Yet 
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the latter may be, and, if in good condition, is, 
seaworthy. A majority of vessels in the merchant 
service, emploved on the most dangerous voyages, 
are of the latter description.” 


“The specifications on which the charge of un- 
seaworthiness rests are, substantially, that the decks 
were worn out; that she was overloaded; that she 
was not sufficiently provided with coal; and that 
the decks should have been renewed at Bombay, 
if not before starting. The decks seem to have 
been in good condition when she left Lloilo. Not- 
withstanding the rough weather encountered for 
several days on the passage (covering nearly 3,000 
miles) to Colombo, which drove the water over her, 
there was no leakage; and after the leaks were 
recaulked at Ceylon, where the work could be well 
done, she crossed the Mediterranean and the At- 
lantic,—a distance of more than 3,000 miles,—with 
a good deal of rough weather, in safety. I do not 
attach serious importance to the fact that the decks. 
had needed repair a year or more before the vessel 
started. They had been repaired, and subsequently. 
Nor do I attach serious importance to the fact that 
they opened and leaked after the vessel passed 
Colombo, and had been subjected for many days 
to the severe weather of the monsoon. Whether 
decks be new or old, the pitching and twisting and 
pounding of the vessel in such weather will be likely 
to cause leakage. Such a result cannot, therefore, 
under such circumstances, be accounted evidence of 
unseaworthiness, even when the tempestuous weath- 
er is anticipated at starting. Some damage to 
cargo, under these circumstances, is probable, if 
not unavoidable. It is not clear, however, that any 
damage was sustained from leakage until after 
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the hurricane or cyclone was encountered, beyond 
Point De Calle. The weather through which the 
vessel then passed is amply sufficient to account for 
the crippled condition in which she reached Bombay, 
without the aid of any inference of unseaworthi- 
ness at starting. But for this storm, I find noth- 
ing to justify belief that she would not have con- 
tinued her course, and reached Aden safely, with 
little or no loss to cargo. In that case the question 
of seaworthiness could not have arisen, and what 
is now said of her decks, overloading, insufficiency 
of fuel, would not have been thought of. It is 
inspired by the desire to find some other cause of 
disaster than the storm,—a sufficient, the most 
obvious, cause,—and thus to charge the vessel 
with loss, which otherwise the libellant must bear.” 


Mosle v. The Sintram, 64 Fed. 884, 885. 


“Though the owner formerly warranted the ab- 
solute seaworthiness of the vessel (The Edwin I. 
Morrison, 158 U. S. 210, 14 Sup. Ct. 823), this 
absolute warranty of seaworthiness does not mean 
a warranty that neither ship or cargo shall suffer 
damage on the voyage; nor exclude sea perils, and 
the damage that may arise therefrom. It means 
only that the ship is in all respects reasonably fit 
for the vovage, i. e. “competent to resist all ordinary 
saensot thegsca gg = * * * * 

“The evidence shows all reasonable and custom- 
ary care and diligence to make the ship sufficient, so 
far as human foresight could perceive before sail- 
ing; that the regulations in that regard at Hong 
Kong are among the most stringent; and that the 
surveyors of the insurers of cargo imspected the 
vessel and suggested nothing further to be done; 
and that she rated in the highest clas. * * * * 
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Leaks soon happening in ordinary weather are pre- 
sumptive evidence of unseaworthiness at the time 
of sailing. Cort v. Insurance Co., 2 Wash. C. C. 
375, Fed. Cas. No. 8,257; Higgie v. American 
Lloyds, 14 Fed. 148; The Gulnare, 42 Fed. 861; 
Hewlett v. The Hillie R. Bohannon, 64 Fed. 883. 
But where the evidence shows that reasonable care 
had been exercised to make those seams tight, and 
that the ship is in other respects tight and staunch, 
and shows general efforts to make her in all respects 
seaworthy, comparatively small damage arising 
from some leaks in the water ways first appearing 
after continued heavy seas and rolling, and shipping 
water, is insufficient to overcome general evidence 
of seaworthiness at the commencement of the voy- 
age, and is ascribed to sea perils; because a specific 
and adequate cause is shown consistent with sea- 
worthiness at the beginning of the vovage.” 


Affirmed 79 Fed. 1002. 


Ceballos et al. v. The Warren Adams, et al., 
74 Fed. 418, 414, 415. 


“When goods in the custody of a common car- 
rier are damaged after their reception, and before 
their delivery, there is a prima facie presumption 
that the injury is occasioned by the carrier’s de- 
fault, and the burden is upon him to prove that 
it arose from a cause for which he was not responsi- 
ble. If it appears that the injury has been caused 
by the dangers of navigation, or some other cause 
within the exception of the bill of lading, then it 
devolves upon the shipper to make out that the 
damage might have been avoided by the exercise 
of reasonable care and skill upon the part of the 
carrier. No loss which is the result of ordinary 
wear and tear, or a necessary consequence of the 
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employment of the vessel in the usual course of 
navigation, is a loss by ‘perils of the seas.’ That 
term may be defined as denoting ‘all marine casual- 
ties resulting from the violent action of the ele- 
ments, as distinguished from their natural, silent 
influence, upon the fabric of the vessel; casualties 


which may, and not consequences which must, 
occur” * * * * * = # 


“The vessel had been tried by violent seas for 36 
hours before she sprang a leak, and the sufficiency 
of her centerboard trunk had been repeatedly dem- 
onstrated. It is not surprising that the oakum 
should have worked out of some of the seams, in 
the violent straining to which the trunk must have 
been subjected on the several occasions when she 
tacked. Where a vessel, soon after leaving port, 
becomes leaky, without stress of weather, or other 
adequate cause of injury, the presumption is that 
she was unsound before setting sail. The law will 
intend the want of seaworthiness because no visible 
or rational cause, other than a latent or inherent 
defect in the vessel, can be assigned for the result. 
But, where it satisfactorily appears that the vessel 
encountered marine perils which might well dis- 
able a staunch and well-manned ship, no such pre- 
sumption can be invoked. And where, for a con- 
siderable time, she has encountered such _ perils, 
and shown herself staunch and strong, any such 
presumption is not only overthrown, but the fact 
of her previous seaworthiness is persuasively in- 
dicated. Patrick v. Hallett, 3 Johns. Cas. 76; 
Potter v. Insurance Co., 2 Sumn. 197, Fed Cas. 
No. 11,339; Walsh v. Insurance Co., 82 N. Y. 427; 
Wilson v. Jones, L. R. 2 Exch. 148. Besides the 
presumption afforded by the circumstances referred 
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to, the examination of the shipwright, made just 
previous to the commencement of the voyage, is 
evidence which ought not to be ignored. Although 
he did not make an examination of al] the seams 
in the centerboard trunk, it is reasonable to assume 
that those he did examine were in such condition as 
to justify an experienced man in believing that a 
more critical inspection was not necessary.” 


The Tjomo, 115 Fed. 919, 921, 922. 


“The evidence on the part of the claimant shows 
the encountering by the ship of a terrific storm of 
wind and: heavy seas, characterized by the master of 
the ship as ‘a very heavy hurricane,’ with wind 
from 90 to 100 miles an hour. The first mate, who 
had been going to sea 10 1-2 years, speaks of it 
as ‘the most terrible storm’ he ever saw. ‘The second 
mate has been going to sea 10 years, and says he 
‘never saw such a big storm before.’ This evidence 
shows a specific and adequate cause for the loss 
of the cattle, consistent with the seaworthiness of 
the ship, and warrants the conclusion that this was 
the immediate cause of the loss. This, then, puts 
the burden on libellant to show that the result would 
have been prevented by the exercise of due care 
and dilligence in the construction of the fittings of 
the vessel and in the proper stowage of the cattle. 
My opinion is that, notwithstanding the stipulations 
in the bill of lading, the owner of the ship should 
have exercised due diligence to properly equip and 
outfit the vessel, and to make her seaworthy, and 
capable of performing her intended voyage, and 
the obligations of the master, agents, or servants 
to properly stow the cattle were not thereby less- 
ened or avoided. Harter Act, Feb. 13, 1893. The 
Manitoba (B. C.) 104 Fed. 145. Where it satis- 
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factorily appears that the vessel encountered marine 
perils which might well disable a staunch and well- 
manned ship, where it appears that the loss has 
been caused by the dangers of navigation, it de- 
volves upon the shipper to make out that the dam- 
age might have been avoided by the exercise of 
reasonable care and skill upon the part of the 
carrier.” 

On the question of whether a vessel is seaworthy 
the authorities lav great stress on the fact that the 
vessel passed inspection with an Insurance Company 
at the inception of the voyage, provided it be shown 
that such inspection was a thorough inspection. 


The Marechal Suchet, 112 Fed. 440, 441. 


“The burden of proof that the vessel was sea- 
worthy, and that the damage sustained by her cargo 
was occasioned by perils of the sea, is upon the 
carrier. Seaworthiness is a question of fact, and 
upon consideration of the evidence my conclusion 
is that the Marechal Suchet was seaworthy at the 
commencement of the voyage; or, in other words, 
‘that she was in a condition reasonably fit to en- 
counter whatever perils of the sea a ship of that 
kind, and laden in the way in which she was, would 
fairly be expected to encounter during the voyage 
upon which she sailed,’ and this was all that was 
required to render her seaworthy. Hughes, Adm. 
p. 57. The facts which lead to this conclusion are 
that just pior to the commencement of the voyage 
the vessel carried a cargo of wheat from Portland, 
Or., to Limerick, Ireland, and delivered the same 
in good condition; that her decks were inspected by 
competent persons at Liverpool before loading for 
the voyage to San Francisco, and, in the judg- 
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ment of those making the examination, were in a 
fit condition for that voyage. If the decks were 
then unseaworthy, and required calking, it does not 
seem probable that such fact would not have been 
ascertained at that time. The evidence shows that 
in rounding Cape Horn the vessel met with almost 
continuous gales and high seas for about three 
weeks, which caused her to labor heavily, and kept 
her decks flooded much of the time. ‘This condi- 
tion of weather cannot be said to have been such 
as vessels ordinarily meet with on such a voyage, 
and sufficiently accounts for the opening of the 
seams in her deck, and the leakage of sea water, 
which caused the damage complained of. Without, 
however, attempting to state all of the evidence 
bearing upon the question, it is sufficient to say 
that in my judgment it shows that the Marechal 
Suchet was seaworthy at the commencement of 
the voyage, and the damage sustained by her cargo 
was occasioned by perils of the sea, within the rule 
declared in the cases of The British King (D. C.) 
89 Fed. 872; The Sintram (D. C.) 64 Fed. 884; 
The Warren Adams, 20 C. C. A. 486, 74 Fed. 413; 
The Mauna Loa (D. C.) 76 Fed. 829-836; and 
The Titania (D. C.) 19 Fed. 101-105.” 


Cook v. Southeastern Lime & Cement Co., 
146 Fed. 101, 102. 


“The schooner sailed from New York November 
30, 1905, with a cargo of 1,000 barrels and 24,000 
sacks of cement, arriving in Charleston, December 
6th. When the cargo was unloaded, it was found 
that 606 barrels and 1,455 sacks had been damaged 
by water, requiring rehandling and sifting, and 
the net loss proved is 116 barrels and 319 sacks. 

‘As it is the primary obligation of the carrier 
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to carry with reasonable care, such an unusual dam- 
age as is proved in this case raises a presumption 
of fault and puts upon the ship the burden of 
proving that the loss falls within some of the ex- 
ceptions of the bill of lading. The only exception 
in the body of the bill of lading is the ‘dangers of 
the sea.’ Further exception is stamped on it by 
a rubber stamp as follows: ‘Vessels not accountable 
for leakage, breakage or calking,’ and, as the libel- 
lants claim that the damage was due to the ‘dangers 
of the seas,’ it is for them to show a sea peril ade- 
quate to cause such loss in a seaworthy ship. ‘The 
testimony shows that the ‘Mary B. Baird’ was a 
schooner about 15 years old; that during the fort- 
night preceding the taking on of this cargo, she 
was in the dry dock in New York for recalking 
and repairs, and was there examined by an inspector 
of the Atlantic Insurance Company, who made a 
careful inspection in behalf of that company, which 
insured the cargo. This inspector testifies that the 
ship was in good seaworthy condition.” 


“There is no testimony which contradicts or im- 
peaches that of the inspector who examined the ship 
in New York, and I am bound therefore to hold 
that the ship was seaworthy when she sailed.” 


“The master, the mate, and a seaman were ex- 
amined for the libellants. They testify that they 
encountered a strong gale from the northwest when 
they came out of New York, but after that there 
was no storm, but all of them say that they had 
very rough weather all the way down, heavy seas 
washing across the deck all the time, and the vessel 
laboring heavily. The mate and seaman both tes- 
tify that it was the roughest passage they had ever 
had in southern waters. ‘The question for decision, 
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therefore, is whether the rough weather described 
was one of the ordinary incidents of a sea voyage, 
or whether it is to be considered one of the “dangers 
of the sea,’ within the exception of the bill of lading. 
‘Perils of the sea’ are the exceptions in almost all 
marine undertakings, and the phrase has been 
defined in innumerable cases. Sometimes it is con- 
strued as equivalent to an act of God, but it has 
grown to have a wider signification, and the ex- 
pression is generally construed to denote those ac- 
cidents at sea peculiar to navigation arising from 
irresistible forces or overwhelming power which do 
not happen by the intervention of man, and cannot 
be guarded against by the ordinary exertions of 
human skill and prudence. Any loss which might 
have been avoided by the exercise of reasonable skill 
or diligence, at the time when it occurred, is not 
deemed such a loss by the perils of the sea as will 
exempt the carrier from lability; but a loss from 
the effect of storms and tempests and straining the 
ship or causing her to leak, whereby damage is done 
to the goods, may be well attributed to the perils 
of the sea, although in one sense they may be ordin- 
ary accidents. It is well known, and has been 
proved in this case, that all wooden vessels will leak 
a little. That does not render them unseaworthy, 
and wherever it is proved, as it has been here, that 
a vessel was seaworthy at the inception of her 
voyage, that her hatches were well secured, that her 
cargo was well stowed, that her pumps were ef- 
ficient and properly worked, that she encountered 
heavy seas which washed across her deck, that she 
labored heavily, that the rollmg caused by such 
heavy seas was calculated to strain her seams and 
cause her to take in water, and that such rolling 
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prevented the pumps from discharging the water, I 
must conclude, upon the authority of the decided 
eases, that the damage must be attributed to 
‘dangers of the sea,’ for which the ship was not 
liable under the exception of the bill of lading.” 


The Guadeloupe, 92 Fed. 670. 

“On the 31st day of March, 1898, the French 
schooner La Guadeloupe, being then at Santos, 
Brazil, was chartered to E. Johnston & Co., for the 
carriage of a cargo of coffee to New York. She 
was loaded by the charterers and left Santos on 
May 4, 1898. Shortly after, she met with a pam- 
pero, or hurricane, in which she Jost her anchors, 
damaged her windlass, and was subjected to con- 
siderable strain, whereupon she returned to Santos 
for repairs. After an official survey there, and 
the making of all such repairs as were deemed 
necessary, she again sailed on the 31st day of May, 
and arrived in New York on the 13th of August. 
Upon discharging, considerable of the coffee was 
found damaged by sea water, to recover which 
damage the above libel was filed. 

“1. The libel charges unseaworthiness on sail- 
ing from Santos, and bad stowage. 'The evidence 
shows that two beams of the main hatch had been 
cracked at some time previous to this voyage, and 
that under the direction of the Bureau Veritas re- 
pairs had been made and the beams strengthnd by 
nailing slabs or planks across the cracks in or prior 
to December, 1896. Her classification had kept up 
on repeated surveys, and had not expired at the 
time this voyage was made. I am of opinion that 
the evidence offered is sufficient to afford presump- 
tive evidence of seaworthiness at the time the vessel 
first sailed from Santos, and that the extraordinary 
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weather she soon after experienced, together with 
her subsequent voyage, is sufficient to account for 
the widening and increase of the cracks in the beams, 
and for the sinking of the deck, as they were found 
to exist after her discharge in New York.” 

“It was doubtless the duty of the master to use 
diligence in making all necessary repairs at Santos 
to put the ship in a seaworthy condition, and for 
that purpose to make such surveys as were ap- 
parently needed in order to determine what repairs 
were necessary. This obligation, however, was not 
a warranty, but a duty to use due diligence only. 
An official survey as I have said was made, and 
everything was done by the master that was recom- 
mended.” 

“Tf any error was committed in this respect, I 
think it was an error of judgment. It was an error, 
moreover, pertaining to the ‘management’ of the 
ship; since the question arose after the voyage had 
commenced, at a port of distress, far from the home 
port, and away from any supervision by the owners, 
and was wholly subject to the master’s determina- 
tion. 

“Tn procuring the survey and doing the repairs, 
as the master acted with due and reasonable care 
and diligence, the case falls within the express pro- 
vision of Section 3 of the Harter Act (2 Supp. 
Rev. St. p. 81).” 


Emphasis is also laid on the inspection for insurance 
purposes as tending to prove that the vessel was sea- 
worthy in a decision rendered in the Washington 
Court. 


The Jane Gray, 99 Fed. 582. 
This is a decision rendered by Judge Hanford. 
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The vessel in question was lost in the Pacific Ocean 
west of Vancouver Island, and one of the questions 
mooted in the litigation was whether the Harter Act 
was a defense. On page 586 of the report, Judge 
Hanford emphasizes the inference that the vessel was 
staunch, strong, and seaworthy arising from the fact 
that she had made long voyages and done good service 
and from the kindred fact that she had been inspected 
immediately prior to the voyage and found to be in 
good condition. 

The case strongly supports the contention of claim- 
ant in the case at bar on the subject of stowage. Judge 
Hanford’s decision rebuts the contention that a ship 
owner can be held to a hard and fast rule with ref- 
erence to the amount of cargo to be carried in one part 
of the vessel or another part thereof and can be de- 
prived of the benefits of the Harter Act because of 
some departure from such rule. The fact that a vessel 
was loaded with so much of her cargo on deck and in 
the between decks as to make her roll easily did not 
prove that she was badly stowed and that her owners 
were responsible for damage to cargo. The Harter 
Act was held to be a defense as agaist claims arising 
from the loss of the cargo. 

The above case does not stand alone in holding that 
the rule for the distribution of cargo is not a hard and 
fast rule. 


The Whitlieburn, 89 Federal 526. 


This case holds that the proper amount of ballast 
to be carried cannot be determined by a general ob- 
servation of a ship’s measurements and cargo spaces. 
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In other words, every ship is to some extent a law unto 
herself on the subject of stowage, and general expert 
testimony is much less convincing than the testimony 
of those who are familiar with the ship and have studied 
her lines and the weight of her superstructures. 


APPELLANTS’ CASES. 


We are obliged to write this brief without the ad- 
vantage of seeing appellants’ brief. We assume that 
the line of authority relied on by appellants in this 
court will be much the same as the authorities cited in 
the court below. These authorities we think will be 
found not to be in point. The cases most relied on 
by appellants in the court below were the following: 


The Edwin I. Morrison, 158 U. S. 199. 


We find the following language at page 214 in this 
case: 


“Tf, however, the vessel had been so inspected 
as to establish her seaworthiness when she entered 
upon her voyage then upon the presumption that 
that seaworthiness continued the conclusion reached 
might follow, but we are of opinion that precisely 
here respondents failed in their case.” 


In the case at bar, on the contrary, we have shown 
by the evidence of three witnesses, all men of experi- 
ence and qualified to advise the Court correctly, that 
the vessel was tight, staunch and strong when she left 
Antwerp. We submit that no case could be clearer in 
its proof of the thorough inspection of the vessel and 
of her seaworthiness in all respects than this case is 
under the evidence of the witnesses Garnuchot, Baines 
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and Lebeaupin, corroborated as to stowage by the 
testimony of the witness Meeuwissen. 


The Palmas, 108 Federal 87. 

This case holds that a ship must expect the weather 
ordinarily encountered at a given time of the year on 
the voyage taken. We do not dispute this principle 
of law, but the evidence in this case, we contend, takes 
this case out of the application of this rule. The 
Court will remember the testimony of the witnesses 
Lebeaupin, Rehel and Grennapin, all navigators of 
many years experience, who testified that they never 
saw such weather before or since. 


The Compta, F. C. 3069, 4 Sawyer 375. 

There was evidence in this case that the deck of 
the vessel had been repaired with old and decayed 
timber and that the calking had been unskilfully and 
inefficiently performed. The testimony showed that 
the oakum hung down from the deck, having been 
driven through the seams, and that a knife could be 
inserted into the seams and passed from beam to beam 
without encountering any calkmg whatever. This testi- 
mony justified a finding that the vessel was unsea- 
worthy. ‘The principle of law announced by this case 
is found on page 231 of the report in West’s Federal 
Cases, and we believe it correctly states the law. It 
is as follows: 

“The carrier, to make good his defense, is bound 
to show that the damage arose from a sea peril. 


It is not enough for him to show that it might have 
arisen from that cause. He must prove that it did. 
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This proof can be afforded either by showing a sea 
peri! of such a character that injury to the vessel. 
however staunch and seaworthy, would be its nat- 
ural and necessary consequence; or, by the direct 
testimony of those who observed its effect upon the 
ship; or, by proving her condition on her arrival; 
or, he may exclude every other hypothesis of causa- 
tion, by satisfactory proof that she was tight, stanch 
and seaworthy at the commencement of the voyage.” 


The Thames, 61 Federal 1014. 

The testimony in this case showed that the deck 
was defectively constructed. Its construction was in 
violation of Lloyds’ rules. ‘The deck sagged and 
worked out the calking. The testimony further showed 
that the stowage was faulty, and that large quantities 
of flour and oil were carried in the same portion of 
the vessel. Expert testimony showed that this stowage 
was improper and likely to result in injury to the 


cargo. 


Neilson v. Coal, Cement & Supply Co., 
122 Federal 617, 619. 

In this case a cargo of cement had been carried 
from New York to Wilmington, North Carolina, a 
short voyage. The preponderance of the evidence sat- 
isfied the court that the decks had not been properly 
calked. There was in fact no direct evidence to the 
contrary. Distinguishing points between this case and 
the case at bar will appear from the following quota- 
tion from Judge Simonton’s opinion: 


“It would be enough to excuse the vessel if this 
seaworthiness existed at the time the voyage had 
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begun. If, by stress of weather, or other causes 
in the exception of the bill of lading, her seaworthi- 
ness was diminished, the vessel would not be liable. 
Now, it is clear that when she reached Wilmington 
the deck of the schooner—her upper deck—was 
leaking. She was an old vessel, and her calking 
was found imperfect. Was this the case when she 
left New York? There is no direct evidence on this 
pomt. The only testimony is that generally she 
was seaworthy. The stress of weather to which 
she was subjected did not strain her timber, nor 
open the seams of her hull, or disarrange her 
hatches. There is nothing to show that the tempestu- 
ous voyage opened the seams of her upper deck. It 
is reasonable to conclude that the condition of things 
that existed at Wilmington must have existed at 
her port of loading. The trial judge found this to 
be the case, and, in the absence of evidence to the 
contrary, we adopt his view of the matter.” 


The C. W. Elphicke, 122 Federal 439. 


In this case the testimony satisfied the court that 
the tarpaulins used over the hatches were old and 
leaky; that the battens were old, spilt and_ insuffi- 
cient to hold the tarpaulins in place. The condition 
of the cargo indicated that considerable quantities of 
sea water had leaked through the hatches. It was 
properly held on this evidence that the ship was unsea- 
worthy at the inception of the voyage. 


The Nellie Floyd, 116 Federal 80. 


In this case the vessel was 23 years old. There 
was no inspection of her decks at the inception of the 
voyage, and she was given no rating for marine in- 
surance. Her decks had not been calked for eight 
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years or upwards. The evidence showed that they 
were leaky at the inception of the voyage. In the case 
at bar the evidence shows that the vessel was but eight 
years old; that she had been carefully and thoroughly 
inspected at the inception of her voyage; that she had 
been given a No. 1 rating in Bureau Veritas, and that 
her decks were water-tight at the inception of the 
voyage. 
The Mohler, 21 Wallace 230. 

This is an old case, decided in 1874, wherein the 
question was, whether the master of the vessel had 
been guilty of an error in judgment or a fault of 
navigation. The court held that he had. But the 
charter party in the case at bar would relieve the ship 
from responsibility for such fault as was the foundation 
of liability in the case above cited by libellants. 


The Folmina, 212 U.S. 354. 
The Medea, 179 Federal 781, 791. 

These cases were determined against the carrier on 
the ground that the carrier had failed to show how 
the sea water entered into the vessel and damaged the 
cargo. ‘They are not in point in the case at bar for 
the reason that the evidence of claimants abundantly 
shows how this sea water entered the cargo. We show 
that this great wave, higher than any that the wit- 
nesses had ever seen before, broke in the wall of the 
chart room on the 6th of May, falling upon the vessel 
with a tremendous momentum and bringing her as 
near shipwreck as a vessel can ever be. We show that 
the vessel, weakened by the impact of this wave, en- 
countered the unprecedented storm of May 12th, 
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whereby she strained and rolled and lost one of her 
rivets, this rivet bemg missing for forty-eight hours, 
and that the decks were awash during all of this time. 
We show that these two storms were the climax and 
culmination of two months and a half, during which 
the weather was prevailingly bad. We think there 
can be no escape from the conclusion that the damage 
done to this cargo was done at this time and in this 
manner. ‘The evidence shows that there were 4,940 
barrels of cement in the cargo (Record 294, 295). At 
$2.10 per barrel, the price fixed by libellants in their 
Exhibit “A,” this portion of the cargo was worth 
$10,374.00. The damage to the cement claimed by 
libellants is $894.26, and these figures include an item 
of $64.40 for four months storage, which very plainly 
is an improper item to be allowed libellants, the evi- 
dence showing that one month was a sufficient time for 
the reconditioning of this cargo. 'The evidence shows, 
in other words, that the damage to the cement cargo 
was less than nine per cent of its value and this in- 
cluded expense of reconditioning. 


It appears from libellants’ Exhibit “A,” that only 
224 barrels of cement out of 4,940 barrels, were lost. 
This was less than five per cent of the cement cargo. 
The ochre, talcum, and Venetian red (Record 293- 
295) were not damaged at all, and on the large cargo 
of iron and steel which this vessel carried the entire 
damage claimed by libelants is only $597.00. 

If the decks had been leaky when the vessel left 
Antwerp the damage must have been far greater than 
that shown by the testimony in this case. The court 
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will remember the testimony of Captain Lebeaupin 
that he could recall only a few days in the two months 
and a half of bad weather when the decks were not 
awash with water. The only theory which will square 
with the testimony is the contention of claimants that 
the damage to the cargo was occasioned in the storms 
of May 6th and May 12th. By this we mean the 
storms which attained their maximum severity on these 
days. The evidence shows that the weather was ex- 
traordinary in its severity for many days about that 
time. 

The testimony shows that no water had been found 
in the hold until after this severe stress of weather, 
although the pumps were sounded daily. If the decks 
had leaked from the time the vessel left Antwerp this 
condition could not have obtained, especially as the 
weather was prevailingly bad at all times after April 
18th. 


The Ninfa, 156 Federal 512. 


We have no quarrel with the law as announced 
by Judge Wolverton in this decision. There was no 
evidence given by Lloyds’ Surveyor who inspected the 
vessel. The certificate of survey was offered in evi- 
dence apparently without any showing as to the kind 
of survey that had been made or as to the kind of 
survey which was required to be made. In the case at 
bar we have the clearest and most convincing evidence 
from Mr. Garnuchot as to the thoroughness of his éx- 
amination and as to the results thereof. We concede 
that the mere fact that an examination was made 
without evidence as to the character of the man who 
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made it or as to the kind of examination he made is a 
weak showing on the subject of seaworthiness. We 
are unable to see what better showing could be made 
on this question than has been made by the evidence 
in the case at bar. Our case is distinguishable from 
The Ninfa on this ground and on many other grounds. 
Note, for example, the extent of the damage to The 
Ninfa’s cargo, and the impossibility of accounting for 
it except on the assumption of leaky decks. 


The Aggi 93 Federal 484. 


In this case the damage was caused by leakage in 
the forepeak, due to loosening of bolts. There had 
been no inspection of these bolts at the inception of 
the voyage, and the evidence tended to show that they 
were loose at that time. ‘The court held that this 
failure to inspect could not be excused, and that the 
loose condition of the bolts and the leaky deck as the 
result of ‘such condition prevented the vessel from being 
seaworthy. The law of the case is laid down on page 
491, and the opinion strongly supports our contention 
in the case at bar. The following principles are af- 
firmed as supported by the authorities: 

“3. General evidence of seaworthiness may be 
sufficiently strong and satisfactory to show sea- 
worthiness in the detail of construction which is 
the subject of the action.” 


“5. Where the loss is fully accounted for by 
sea perils (that is, where it is proven that sea perils 
caused the injury), the shipowner may not be called 
upon to show seaworthiness.” 

“6, Where there was general proof of sea- 


worthiness at the inception of the voyage, and an 
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adequate cause is shown for the defect on the voy- 

age, the burden of proving seaworthiness was 

deemed fulfilled.” 

“7, The fact that a vessel had been for a suf- 
ficient time subjected to conditions calculated to 
test her seaworthiness in the respect wherein she 
subsequently showed defect, without any evidence 
of such defect, and thereafter an adequate cause 
for the defect was present, is sufficient evidence 
that the ship was seaworthy at the beginning of her 
voyage.” 

Libellants contend that the “Babin Chevaye”’ was 
unseaworthy at the inception of her voyage because of 
the opening from her chart room into the sail room and 
store room of the vessel. On this point the case cited 


and relied on is 


The Indrapura, 178 Federal 591. 


In this case there was expert evidence that the 
construction of the vessel was faulty in that it failed 
to afford protection to the cargo in the event of the 
breakage of a pipe connected with the ballast tank. 
The court’s view of the proper way to give such pro- 
tection differed from that of the expert witness, but 
the record in the case showed that the protection could 
be given by a method which was simple and inexpen- 
sive, and which would not in any manner have inter- 
fered with the navigation of the vessel or the comfort 
of the officers and crew. All that was necessary, ac- 
cording to Judge Wolverton’s view, was to insert a 
valve or stopcock in the pipe in such a manner as not 
to interfere with its usefulness but merely to permit 
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the stopping of the pipe in case the cargo should be 
flooded. 

The distinction is obvious between The Indrapura 
and the case at bar. It was necessary to go down the 
opening from our chart room to our sail room and 
store room many times every day. This opening could 
not have been battened down without great incon- 
venience to the officers and crew of the Babin Chevaye, 
and without seriously interfering with their work in 
navigating the vessel. If it had been battened down 
it would have made no difference on the 6th of May, 
because it happened that a man had gone down this 
hatchway to replace a torn sail at the very time when 
the big wave hit the vessel. If the hatchway had been 
battened down ordinarily it would have been opened at 
the time when the water flooded the chart room and 
officers’ quarters. 

This hatchway, moreover, was protected by the 
poop deck of the vessel. This was a water tight deck 
almost as strong as the main deck of the vessel and 
much less exposed to the weather. For the construc- 
tion of the poop deck, see page 60 of the Regulations 
of the Bureau Veritas, being Exhibit “D,” attached to 
the Garnuchot deposition. ‘The evidence shows that 
the construction conformed to these requirements, and 
the evidence shows affirmatively that the poop deck 
construction was staunch, strong and fit to meet any 
condition of weather which would ordinarily be en- 
countered. 

Libellants called three expert witnesses to testify on 
other branches of the case. It is significant that these 
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men were not asked to enlighten the court as to 
whether the “Babin Chevaye” was properly constructed 
in this respect. The Court is asked to determine this 
question without any evidence whatsoever. We sub- 
mit that it was the duty of the vessel to place her 
sails and steres at some point below the main deck. 
Without her sails the vessel would be helpless, and 
without her stores her crew must perish. Manifestly, 
both sails and stores were safer below the deck than on 
the deck. If it be conceded that the sails and stores 
should be kept at some point below the deck, then 
manifestly the construction was not faulty in leaving 
the sails and stores accessible, because the evidence 
shows that it was necessary to reach them many times 
a day. 

Judge Carver, in his work on “Carriage by Sea,” 
uses the following language in Section 18: 

“But the duty to supply a seaworthy ship is 
not equivalent to a duty to provide one that is 
perfect, and such as cannot break down except 
under extraordinary peril. What is meant is that 
she must have that degree of fitness which an 
ordinary careful and prudent owner would require 
his vessel to have at the commencement of her voy- 
age, having regard to all the probable circumstances 
of it.” F 
Can the Court say, without evidence on which to 

base its finding, that an ordinary prudent man would 
have refused to send the “Babin Chevaye” to sea with- 
out tarpaulins and battens firmly fastening down this 
hatchway, when he must have known that the hatchway 
would have to be opened many times a day in order 
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to supply the sails needed for navigation and_ the 
stores needed for food? We think the Court will find 
that there is as much lack of authority as of evidence 
to justify such a conclusion. 
SNOW & McCAMANT, ua 
Proctors for Claimants and Appellants. (7 2. 
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